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MONDAY, SEPTEMBER 19, 1955 


House or RepreEsENTATIVES, 
SURCOMMITTEE ON TRANSPORTATION AND COMMUNICATIONS, 
OF THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The subcommittee met at 9:30 a.m., in the House Ways and Means 
Committee hearing room, Hon. Oren Harris (chairman of the sub- 
committee) presiding. 

Mr. Harris. The subcommittee will come to order. 

The Subcommittee on Transportation and Communications of the 
House Committee on Interstate and Foreign Commerce is convening 
today to hear a discussion and full explanation of the report of the 
Presidential Advisory Committee on Transport Policy and Organ- 
ization. 

There is a great deal of interest in this important matter. Trans- 
portation is the sparkplug of our economy. It is vital to the future of 
this country and its leadership that we have an adequate transporta- 
tion policy. 

As you can see from those who are here this morning, there are 
many ‘people vitally interested in this matter. Therefore, the Chair 
is going to ask that we have as little friction and noise and conversa- 
tion in the room as is possible this morning. We would like to main- 
tain the best order possible so that everyone who is interested, even 
though he is in the back row, can hear the witness and what is going on. 

This Advisory Committee at the ¢ ‘abinet level was established by 
the President on July 12. 1954, comprising the Secretary of Com- 
merce, as Chairman; the Secret: ary of Defense; and the Director of 
the Office of Defense Mobilization as members. 

I understand the Secretary of the Treasury; the Secretary of Agri- 
Cl cet the Postmaster General; and the Director of the Bureau of 
the Budget are ad hoc participating members. 

After a month of study by a task force, the Committee submitted 
its report to the President which was released on April 18, 1955. 

There was much urging on the part of those interested that the 
committee hold hearings on this report during the session of the Con- 
gress. All of us are glad to observe that our - distinguished chairman 
of the Committee on Interstate and F oreign Commer ce, Mr. Priest, is 
here with us this morning. Of course, he knows as well as other mem- 
bers of the committee, that the schedule of our committee during the 
closing days of the session was rather heavy, and it was not con- 
venient, and in fact, it was.not possible that we could get to this report. 
But under previously committed arrangements by the chairman and 
other members of the committee, we scheduled hearings because of the 
importance of this subject, during the recess. 
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The purpose of these hearings is to have the Advisory Committee’s 
views as expressed in the report. Today we will receive the views 
of the Chairman of the Committee and other members. It will be the 
intention of the committee tomorrow and the succeeding 2 days to 
hear a representative of each of the segments of the major ne 
industries. Permit the Chair to say at this point that I have had 
many demands from various interested persons in the transport indus- 
try requesting that they be heard during the course of these hearings. 
The very nature and purpose of the hearings requires, we think, that 
they be limited at this time. The reason for this is that this hear- 
ing is for the purpose of obtaining a full explanation and discussion 
of the report and what it proposes be done and how it was brought 
about. The members of this committee will be edified, as well as other 
people interested in the various segments of the transportation indus- 
try, as to what is proposed. 

There is no legislation at this time on which hearings are to be 
heard. That will be a matter of later consideration. As I under- 
stand from the Chairman of the Committee, that will be a matter of 
consideration during the next session of the Congress. We felt that 
if we could get an explanation of what is proposed in the report by 
these Cabinet members, representing the administration, we assume 
that we would be in better position to consider specific legislation 
when the session gets under way. 

At that time it will be the purpose of the committee to hear as wit- 
nesses all people that express an interest in the legislation proposed. 

I thought that I should make this explanation at the outset in order 
that it may be clearly understood that it is not the purpose to cut 
anyone off, but it is the purpose to get a general explanation of the 
report so that we may be in a better position to consider specific leg- 
islation at such time as it may be considered during the next session 
of the Congress. 

We have with us as the first witness the Chairman of the Presi- 
dent’s Committee on Transport Policy and Organization. Secretary 
Weeks, we are very glad to have you with us today to start this dis- 
cussion. I believe you have some of your colleagues with you, and 
we should welcome your indicating those whom you wish to have 
participate with you in this discussion. You may proceed. 


STATEMENT OF HON. SINCLAIR WEEKS, SECRETARY OF COMMERCE 
AND CHAIRMAN OF THE PRESIDENTIAL ADVISORY COMMITTEE 
ON TRANSPORT POLICY AND ORGANIZATION, ACCOMPANIED BY 
HON. LOUIS E. ROTHSCHILD, UNDER SECRETARY FOR TRANSPOR- 
TATION; PHILIP A. RAY, GENERAL COUNSEL OF THE DEPART- 
MENT OF COMMERCE; EDWARD MARGOLIN, OF THE OFFICE OF 
THE UNDER SECRETARY FOR TRANSPORTATION; AND ALFRED U. 
KREBS, ASSISTANT GENERAL COUNSEL FOR TRANSPORTATION 


Secretary Weeks. Mr. Chairman and gentlemen, I am very grate- 
ful for the opportunity to appear before your committee to discuss 
the report which is before you, understanding, of course, that this 
discussion is on the report and not on the implementing legislation. 
My associates here will possibly answer questions here and there, but 
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they will not otherwise participate in the discussion unless you see 
fit to have them. 

Mr. Harris. I think for the record it might be well for you to 
identify those that are with you by name and their position. 

Secretary Weexs. Mr. Rothschild, on my right, Under Secretary for 
Transportation. Mr. Philip Ray, on my left, General Counsel of the 
Department. There is Mr. Margolin, of the Office of the Under Sec- 
retary for Jransportation; and Mr. Krebs, of the General Counsel’s 
Office. 

Mr. Harris. Thank you very much. I wonder, Mr. Secretary, if 
I might suggest at this point in the record that we include a copy 
of your report which was announced April 18, 1955, if you would 
like to do that. 

Secretary Weexs. That would be very satisfactory, sir. 

Mr. Harris. Without objection, that will be included in the record 
at this point. 

(The report is as follows:) 


REVISION OF FEDERAL TRANSPORTATION POLICY 


A Report to the President Prepared by the Presidential Advisory Committee 
on Transport Policy and Organization 


Members: Sinclair Weeks, Secretary of Commerce, Chairman; 
Charles E. Wilson, Secretary of Defense; Arthur S. Flemming, 
Director of the Office of Defense Mobilization. Ad Hoc Partici- 
pating Members: George M. Humphrey, Secretary of the Treasury; 
Arthur KE Summerfield, Postmaster General; Ezra Taft Benson, 
Secretary of Agriculture; Rowland R. Hughes, Director, Bureau of 
the Budget 


LETTER OF TRANSMITTAL 


The PRESIDENT, 
The White House. 

My Dear Mr. PRESIDENT: On July 12, 1954, you established under my chair- 
manship a Presidential Advisory Committee on Transport Policy and Organi- 
zation. You requested that we undertake a comprehensive review of overall 
Federal transportation policies and problems and submit our recommendations 
for your consideration. 

In the preparation of our report, I have had the full cooperation of all mem- 
bers of your Committee. To assist us in our review of government transporta- 
tion policies, I appointed a Working Group composed of outstanding individuals 
who have long had a close understanding of the Nation’s transportation problems, 
Mr. Arthur W. Page, a Director of the American Telephone and Telegraph Com- 
pany, New York City, served as Director of the Working Group. 

I wish to commend each member of the Working Group for his contribution. 
Your Committee’s unanimous report and recommendations are in large measure 
based on the study made by the Working Group. 

After examination of the Nation’s transportation problems, your Committee 
determined to focus its primary attention on those Federal policies which ap- 
peared to be most urgently in need of revision if the transportation industry of 
the United States is to maintain itself at maximum effectiveness. 

In examining the effectiveness and deficiencies of the domestic transportation 
system, it was clearly evident that two broad major areas of Federal policy 
required prompt revision. In brief, the principal emphasis of our report is that, 
in conformity with today’s availability of a number of alternate forms of trans- 
port, Federal policies should be amended (1) to permit greater reliance on com- 
petitive forces in transportation pricing and (2) to assure the maintenance of 
a modernized and financially strong system of common carrier transportation 
adequate for the needs of an expanding and dynamic economy and the national 
security. 
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Our report does not propose any change in existing regulatory authority over 
the entrance of new enterprises in the field of public transportation, nor does it 
propose any change in the Federal organization for the administration of trans- 
portation functions and responsibilities. 

Respectfully yours, 
SINCLAIR WEEKS, Chairman. 


I. INTRODUCTION 


Within the short span of one generation this country has witnessed a trans- 
portation revolution.—All elements of the economy have been profoundly af- 
fected—investors in transportation property, geographic regions, distribution, 
individual shippers, the taxpayer, the ultimate consumers of goods and services. 
As late as 1920, the railroads held a virtual monopoly of intercity transportation 
with the exception of areas served by water. In striking contrast, there is avail- 
able today a wide selection of transport methods for the movement of goods and 
people from one place to another with economy, expedition, and safety. The 
individual, whether traveling for recreation or business purposes, has a choice 
as between the private automobile, intercity bus transportation, air transporta- 
tion, and railroad travel. The shipper, distributing finished products to a nation- 
wide market, is free to elect the use of his own trucks, common or contract car- 
riers by highway, a continental and physically integrated system of common 
carrier transportation by railroad, pipelines, coastal and intercoastal services, 
inland water transportation, or the rapidly developing air cargo services. 

In major respects, government has played a decisive role in these fast moving 
and dynamic changes in the organization, financing, and operation of the Nation’s 
domestic transportation services. All levels of government have participated. 
The states have played a dominant role in the provision of an expanding and 
modernized highway system, although aided by the Federal Government through 
a program of grants-in-aid. The Federal Government has spent vast sums of 
the general taxpayer’s funds for the improvement of rivers and harbors. More 
recently it has aided materially in the development of airports, the financing 
and management of a nationwide system of aids to air navigation, and has ad- 
vanced substantial sums of money in the form of direct financial assistance for 
the development of air transportation. 

The net result is a competitive system of transportation that for all practical 
purposes has eliminated the monopoly element which characterized this seg- 
ment of our economy some thirty years ago. 

During this same period, government has failed to keep pace with this change 
and has, in fact, intensified its regulation of transportation. Paradoxically. the 
underlying concept of this regulation has continued to be based on the historic 
assumption that transportation is monopolistic, despite the fact that the power 
of individual transportation enterprises to exercise monopoly control has been 
rapidly eliminated by the growth of pervasive competition. The dislocations 
which have emerged from this intensified competition, on the one hand, and the 
restraining effects of public regulation on the other, have borne heavily on the 
common carrier segment of the transportation industry. The shipper and ul- 
timately the consuming public pay the costs of this dislocation. The conse- 
quent loss to the public, while incapable of exact estimate, is believed to amount 
to billions of dollars per year, and calls for prompt and decisive action. 

No economy that is based fundamentally on mass production and distribution 
of products throughout a continental market can continue to prosper without 
a transportation system that is dynamic, efficient, and capable of delivering 
goods and people with safety, expedition, with a high degree of dependability, 
and at the lowest cost in the expenditure of manpower and other scarce resources. 
Historically, these requirements have been met most satisfactorily by common 
carriers, who by statute are charged with the heavy obligation to serve all in- 
dividuals and shippers alike to the extent of their physical capacities, on 
known schedules at published rates, and without discriminations. The avail- 
ability of this type of stable and dependable service is of equal importance in 
the day-to-day business operations, production and market planning of large 
and small businesses alike. Moreover, in a broader sense, the availability of this 
type of transportation system is essential to the orderly and healthful operation 
of a peacetime economy and is indispensable to the national security in time of 
war. 

Your Advisory Committee has proceeded from these fundamental premises in 
its reappraisal of national transportation policy: namely, that the transporta- 
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tion industry operates today in the general atmosphere of pervasive competition ; 
that adjustment of regulatory programs and policies to these competitive facts is 
long overdue; and that the restoration and maintenance of a progressive and 
financially strong system of common carrier transportation is of paramount 
importance to the public interest. 

Although it remains true that there is some rail-bound traffic and some water- 
bound traffic that is not competitive in one sense, the bulk of this traffic is 
competitive in the commercial sense even though not directly among carriers 
Serving the same points. 

Even where there is no direct inter-carrier competition, the great develop- 
ment of competitive industry in various parts of the country has placed indirect 
competitive pressures on transport rates. For example, producer A may be 
impelled to ship, all his output of, say, heavy steel, into a given market by rail, 
but producer B may be able to reach the same market by a lower cost water 
haul. The self-interest of the railroad serving producer A demands that trans- 
portation rates be maintained low enough to enable producer A to compete in the 
market. 

Such competition is not confined to the products of different firms in a given 
industry, related industries compete for certain markets in which alternative 
goods and services may be substitutable. A notable example is competition 
among fuels such as coal, natural gas, and fuel oil. Thus high freight rates 
on rail-bound coal would directly affect coal’s competitive position, and reduce 
the coal traffic of many railroads. 

In short, competitive conditions have been substituted with the growth of new 
forms of transportation, both public and private, for much of the monopoly ele- 
ment in the common carrier industry which in the past prompted so much of 
our present transport policy, both regulatory and promotional. 


OBSOLETE REGULATION 


In many respects, government policy at present prevents, or severely limits, 
the realization of the most economical use of our transportation plant. 

Notwithstanding the rapid growth and current pervasiveness of competitive 
elements in transportation, government policy holds regulated competitive forces 
within a tight rein. Railroads and motor carriers are most broadly competitive, 
their rivalry extending to the movement of nearly all commodities over short 
hauls and to a considerable range of traffic even on the longer hauls.. Extensive 
competition also prevents among rail, and pipeline carriers for long-haul quantity 
movements of bulk commodities and general traffic. 

In the case of railroads and motor carriers, their economic characteristics 
are virtually Opposite, the one characterized by heavy investment and large 
elements of indirect and fixed costs while the other requires little investment 
and encounters a high proportion of direct and variable costs. The one is 
‘apable of heavy long-haul mass transportation at very low costs while the 
other can afford superior service conducted in relatively small units but at 
comparatively high unit costs beyond the shorter distances. Clearly they are 
fitted for different roles in the development of the most effective and coordi- 
nated transportation system of which technology and managerial skills are 
capable. 

We do not find it possible to define the limits of the tasks which these and 
other forms of transport should perform in a transportation system which 
best meets the needs of the public. On the contrary, we believe that such a 
system, in the face of rapidly developing technology and a high rate of inno- 
vation, is to be achieved only by the exercise of greater freedom for competitive 
experimentation which enables the purchaser of transportation to adapt both 
services and cost opportunities to his own requirements. 


THE ESSENTIALITY OF COMMON CARRIER TRANSPORTATION 


The public interest requires the maintenance of a sound and vigorous com- 
mon carrier transportation service by all of the available means of transport, 
each operating within its respective capabilities and developing in accordance 
with the indicated demand for its services. Such common carrier service is in- 
dispensable, yet the financial position of some of the major common carriers is 
precarious and they lack the means to offer superior service and to apply 
technological advances with desirable rapidity. 

Our national policy has not provided us with the best transport of which 
we are capable, either in rate of technical development or in adjustment of 
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the several types of carrier to their areas of greatest usefulness. Both the 
present force of competition, including that from other than common carrier 
transportation, and the unusual obligations which are placed upon common 
carriers argue for relieving these carriers as far as possible from restraints 
designed to meet conditions which have, in recent years, either disappeared 
or been greatly altered. 

With some exceptions, regulated common carriers today encounter large 
and growing competition by exempt for-hire carriers or pseudo carriers whose 
operations are largely opportunistic in character. These operations are con- 
ducted without the necessity to publish rates with freedom to discriminate in 
rates and service, and with no obligation to serve the general public. The con- 
tinuing growth of this exempt for-hire carriage would seriously impair the 
maintenance of a strong and healthy common carrier industry, which by con- 
trast is generally obliged to serve all of the public without discrimination. 

An appraisal of the efficiency of present and proposed transportation policy 
to promote the strength of this Nation for defense requires, first, some analysis 
of the probable utility of and burden to be placed upon each form of transport 
in the event of full mobilization or war. Although we may expect that all-out 
involvement would create a two-front war with some familiar aspects, we must 
also fully expect that in such an event the continental United States would 
be placed under heavy attack and might sustain severe damage both to its in- 
dustrial production and to its transport facilities. Hence we must be prepared 
to face a situation without precedent in our history. 

All estimates of our economic potential under full mobilization conditions 
are subject to a considerable margin of error. While traffic estimates and trans- 
port requirements are no exception, it is probable that full use of our present 
economic potential would create a domestic traffic burden far in excess of any 
hitherto encountered. The expansion would be large and rapid and there is no 
such reserve of idle capacity as existed at the beginning of World War II. It 
would seem prudent to make every possible provision now to support with trans- 
port our full economic capability, without allowance for reductions imposed 
by attack. 

While a general transportation policy should concern itself primarily with 
our developing national economy, it must also be concerned with potential de- 
fense requirements. In the latter context two primary objectives may be noted: 
(1) to emphasize the growth and development of the several forms of trans- 
port somewhat in accord with the proportional demands that defense will make 
upon them, and (2) to support their financial well-being to the end that they 
will be physically in excellent shape and possessed of a desirable flexibility and 
some degree of excess capacity. A policy under which the transportation enter- 
prises generally live in precarious financial position is not a policy calculated 
to enhance our preparedness. Any policy which has the effect of weakening 
any form of transportation on which we must place major reliance in the event 
of war is not a satisfactory defense policy. 

It may be necessary that particular modes of public transportation absorb a 
large share of the anticipated increase in domestic traffic and in addition take on 
substantial diverted loads in the face of conditions which prevent any material 
expansion of their physical plant or equipment because of the competition of 
higher priority items for available materials and productive capacity. 

The railroads may be expected to have the greatest flexibility in accommodating 
an expanded domestic traffic with a minimum increase in equipment, since other 
forms of transportation as a rule require additions to equipment in direct ratio 
to an increase in traffic handled, and this is not the case with the railroad in- 
dustry. Any policy which strengthens the railroad base will tend to increase the 
built-in flexibility of our transportation plant. Public interest, however, attaches 
to a national policy which enables all segments of the carrier industry including 
air, water, highway, and pipeline industry to make their respective contributions. 
For example, in the case of extensive domestic damage, it might be necessary to 
place greater reliance on waterway facilities which are relatively more immune 
from destruction. 

Related to the foregoing considerations is the problem of developing and 
strengthening our coastal, intercoastal, and inland services by water. It is 
important to the national economy and to defense that these operations be both 
financially strong and prepared to meet their role in emergencies. 

A common difficulty in wartime is the maintenance of carrier operations other 
than those of the regulated common carriers, particularly in the motor carrier 
field. The supply, under rationing or other procedures, of fuel, tires, repair parts, 
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and other items is difficult to handle with large numbers of unregulated carriers 
which do not normally report to any Federal body. It is, moreover, characteris- 
tic of these operations that they do not obtain an equally intensive utilization of 
equipment and manpower, and hence they contribute less to a war effort than do 
common carriers in proportion to the input of scarce materials and equipment. A 
stronger common carrier segment attained in part by the substitution of common 
carriers for others, greatly simplifies the problem of wartime supply. 

Emphasis on the essentiality of common carrier transportation does not imply 
that bona fide private carriage and true contract transportation are not useful 
and economic components of the national transportation system. The proper 
role of these services is discussed later in the report. 


II. RECOMMENDED ACTIONS 


The major objectives of the folulowing recommended actions and revisions of 
public policy affecting transportation are: 

1. Increased reliance on competitive forces of transportation in ratemaking in 
order: 

(a) to have transportation enterprises function under a system of dynamic 
competition which will speed up technical innovation and foster the development 
of new rate and service concepts; and 

(b) to enable each form of transport to reflect its abilities in the market by 
aggressive experimentation in rates and service in order to demonstrate to the 
full its possibilities for service to the shipping and traveling public; 

2. Maintenance of a modernized and financially strong system of common 
carrier transportation ; 

3. Encouragement of increased efficiency and economy in the management of 
all transportation services in order to give the ultimate consumer the benefit of 
the lowest possible transportation costs; and 

4. Development of an efficient transportation system for defense mobilization 
or war. 

DECLARATION OF NATIONAL TRANSPORTATION POLICY 


Recommendation: Revise the national transportation policy to assure mainte- 
nance of a national transportation system adequate for an expanding economy 
and for the national security, to endorse greater reliance on competitive forces 
in transportation pricing, to reduce economic regulation of transportation to a 
minimum consistent with public interest, and to assure fair and impartial eco- 
nomic regulation. 

The first and essential step in the recommended program is the revision of 
the declaration of policy in the Interstate Commerce Act. The present policy 
statement has placed undue restraints upon competitive rate and service experi- 
mentation by the several types of transportation subject to the act. 

The present declaration of policy reads as follows: 

“It is hereby declared to be the national transportation policy of the Congress 
to provide for fair and impartial regulation of all modes of transportation sub- 
ject to the provisions of this Act, so administered as to recognize and preserve 
the inherent advantages of each; to promote safe, adequate, economical, and 
efficient service and foster sound economic conditions in transportation and 
among the several carriers; to encourage the establishment and maintenance of 
reasonable charges for transportation services, without unjust discriminations, 
undue preferences or advantages, or unfair or destructive competitive practices; 
to cooperate with the several States and the duly authorized officials thereof; 
and to encourage fair wages and equitable working conditions ;—all to the end 
of developing, coordinating, and preserving a national transportation system by 
water, highway, and rail, as well as other means, adequate to meet the needs 
of the commerce of the United States, of the Postal Service, and of the national 
defense. All of the provisions of this Act shall be administered and enforced 
with a view to carrying out the above declaration of policy.” * 

In major respects the tone of the policy declaration in existing statutes, as 
interpreted, has been relied upon to justify the substitution of the judgment 
of the regulatory body for that of management, especially in the adjustment 
of competitive rates between highway, rail, and water carriers. 





1The Interstate Commerce Act, National Transportation Policy, 54 Stat. 899. 
{Emphasis supplied.] 
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The declaration of policy should be revised to make it clear (1) that common 
carriers are to be permitted greater freedom, short of discriminatory practices, 
to utilize their economic capabilities in the competitive pricing of their service, 
and (2) that in all such matters the regulatory Commission is expected to act 
as an adjudicator, not a business manager. 

The recommended policy declaration would read substantially as follows: 

It is hereby declared to be the national transportation policy of the Congress: 

(1) To provide for and develop, under the free enterprise system of dynamic 
competition, a strong, efficient and financially sound national transportation 
industry by water, highway, and rail, as well as other means, which is and will 
at all times remain fully adequate for national defense, the Postal Service and 
commerce ; 

2) To encourage and promote full competition between modes of transporta- 
tion at charges not less than reasonable minimum charges, or more than reason- 
able maximum charges, so as to encourage technical innovations, the develop- 
ment of new rate and service techniques, and the increase of operating and 
managerial efficiency, full use of facilities and equipment, and the highest 
standards of service, economy, efficiency and benefit to the transportation user 
and the ultimate consumer, but without unjust discrimination, undue preference 
or advantage, or undue prejudice, and without excessive or unreasonable charges 
on noncompetitive traffic ; 

(3) To cooperate with the several States and the duly authorized officials there- 
of, and to encourage fair wages and equitable working conditions ; 

(4) To reduce economic regulation of the transportation industry to the mini- 
mum consistent with the public interest to the end that the inherent economic 
advantages, including cost and service advantages, of each mode of transporta- 
tion, may be realized in such a manner so as to reflect its full competitive capa- 
bilities ; and 

(5) To require that such minimum economic regulation be fair and impartial, 
without special restrictions, conditions or limitations on individual modes of 
transport. 

All the provisions of this Act shall be construed, administered and enforced 
with a view of carrying out the above declaration of policy. 


INOREASED RELIANCE ON COMPETITIVE FORCES IN RATE MAKING 


Increased reliance on competitive forces in rate making constitutes the cor- 
ner-stone of a modernized regulatory program. Recommendations contemplate 
revisions of four elements of current statutory provisions relating to: (@) maxi- 
mum-minimum rate control; (b) suspension powers; (c) the long-and-short- 
haul clause (section 4); and (d@) volume freight rates. 


(a) Maxrimum-minimum rate control 

Recommendation: Limit regulatory authority of the Interstate Commerce Com- 
mission to determination of reasonable minimum or maximum rates with no 
change in existing provisions making undue discriminations and preferences 
unlawful. 

Under current provsions of the Interstate Commerce Act, the ICC is authorized 
after hearing to prescribe the maximum and/or minimum rate or exact rate of 
common carriers subject to its jurisdiction upon a finding that the rate being 
investigated is unreasonable or unjustly discriminatory or unduly preferential. 
The Commission posesses like authority when it finds that any intrastate rate 
causes undue or unreasonable preference or discrimination against interstate 
or foreign commerce. In practical effect this means that upon a finding of the 
stated conditions, the ICC may determine and prescribe the precise rate, the 
ceiling or floor of the rates to be observed, or the range of rates (zone of reason- 
ableness) considered lawful. 

These rate controls were vested in the ICC during the period when the rail- 
roads were the sole or predominating intercity form of transportation. The 
principal purpose of these controls was to protect the general public against 
railroad monopolistic pricing or unfair or discriminatory rate cutting and to 
maintain reasonable rate relationships between competing shippers, markets, 
localities, or traffic. A related purpose was to prevent the accumulation of ex- 
tortionate earnings by an industry vested with public interest. Regulatory au- 
thority over intrastate rates was granted to remove restraints on the free flow 
of interstate commerce. 

With the changed character of transport organization and the development of 
greatly increased regulated and unregulated service and cost competition for 
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traffic, there is no longer a need in the public interest to continue the present 
scope of rate controls if the Nation is to have a healthy common carrier industry, 
and to help assure the most economic use and needed development of our trans- 
port capacity. 

The value of service today for any method of transport is in most instances 
tixed by the rates of competitors or by the cost at which the service can be pri- 
vately performed by the shipper. As there are differences in the quality of 
service and in the ancillary costs to the shipper, forms of transport which have 
inferior service or service attended by additional costs borne by the shipper 
directly must have a cost advantage which is reflected in the rate to secure 
business. Although it was one of the objectives of the enactment of the Motor 
Carrier Act in 1935 to secure a controlled transition toward a cost-of-service rate 
structure, this objective has not been attained. 

Analysis of cost and rate relationships indicates that some forms of transpor- 
tation have a cost superiority over others on volume movements over longer 
distances. On the other hand, some modes of transport, both from a service and 
cost standpoint, have advantages in the shorter movements, and for some type 
of commodities have a cost advantage for intermediate distances. However, 
analysis of the rate-cost relationships under which traffic is distributed as be- 
tween forms of carriage discloses striking inconsistencies and an essentially 
unsound economic situation for which regulation is at least partly responsible. 

If the market is to determine the appropriate use of each form of transporta- 
tion in accord with shippers’ judgments of the utility to them in terms of cost 
and service, rates must be allowed to reflect cost advantages whenever they exist 
and to their full extent. Present regulatory policy defeats this prospect in large 
part since carriers, notwithstanding demonstrated lower costs, are permitted to 
do no more than to meet the competition facing them which, with some excep- 
tions, means to name the same rate regardless of cost relationships. Especially 
where private or unregulated competition or the prospect of its establishment is 
involved, even this much opportunity may be permanently denied the common 
carriers because of the long delay in deciding cases when proposed reduced rates 
have been susj.ended for investigation, thus leaving the old rates in effect during 
the critical period. 

Moreover, outstanding maximum rate orders covering a wide range of common 
carrier traffic have been important in causing carriers to seek revenue relief 
through general rate level increase in Ez parte decisions. This procedure for 
obtaining additional revenues has created difficulties for the carriers in adjust- 
ing their rates to meet particular competitive situations. In addition, regulation 
has held down a substantial portion of the common carrier rate structure to a 
le\ el which appears to fail to cover the costs of the transport service rendered. 

In brief, these rate maladjustments, in part enforced by regulation, deprive 
the public of the economy which would result from a distribution of the traffic 
in accord with the real capabilities of the several types of carrier just as they 
deprive the shipper of many valid choices which would be available to him were 
rate competition more free from restraint as to its character and timing. There 
is, however, danger that unrestrainted rate competition may result in undue 
depression of rate levels. While competition among carriers in their lawful 
reach for traffic will generally serve to keep rates within a maximum reasonable 
level, the Interstate Commerce Commission should have authority to restrain 
earriers from charging excessive rates on traffic which is noncompetitive. More- 
over, the shipper is entitled to protection against unjust discrimination and 
carriers are entitled to protection against discriminatory picking and choosing 
in the making of competitive rates. 

Hence it is proposed to continue regulatory authority : 

(1) to prescribe minimum rates of common carriers subject to the Interstate 
Commerce Act which shall not be less than a just and reasonable minimum. 
The Committee believes that rates are unreasonably low when not compensatory, 
i. e., when they fail to cover the direct ascertainable cost of producing the 
service to which the rates apply. 

(2) to prescribe maximum rates of common carriers which shall not be in 
excess of a just and reasonable maximum: provided, that rates cannot be 
forced by the C »mmission below the full cost of performing the services to which 
such rates apply exclusive of losses in other services. In this connection the 
Commission should be required to take into consideration the extent and effect 
of competition with respect to the service to which the rates apply to the end 
that carriers shall be prevented from charging excessive or unreasonable rates 
on traffic which is noncompetitive. 
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(3) to determine, rate relationships which would avoid unjust discrimina- 
tion or undue preferences in event the latter are found to characterize any 
existing rate relationships, including the relationship of rates to be main- 
tained as between intrastate and interstate commerce where state commissions 
have prescribed a basis of intrastate rates which is inconsistent with the basis 
currently in force on interstate traffic in a degree shown to burden interstate 
commerce. 

Since particular standards to guide the ICC in determining the reasonable- 
ness of rates are set forth with its authority to exercise minimum and maximum 
rate controls, the need for present uncertain statutory rules of ratemaking 
disappears. This repeal would remove one of the most objectionable features 
of rate regulation, namely, the necessity that the Commission substitute its own 
judgment for that of carrier management as to “the effect of the [proposed] 
rates on the movement of traffic by the carrier or carriers for which the rates 
are prescribed.” 


(b) Suspension powers 

Recommendation: Continue on a more restrictive basis Commission’s authority 
to suspend proposed changes in rates: Shorten suspension period to 3 months; 
and, continue provision that places the burden of proof upon carrier proposing 
a changed rate, unless the protestant is also a carrier. 

Since 1910 the Interstate Commerce Commission has had authority upon com- 
plaint or its own initiative to suspend proposed changes in rates pending a de- 
termination of their lawfulness. The ICC may also allow the rates in question 
to become effective, or may enter upon a hearing concerning their lawfulness 
without suspension. Upon suspension, the Act requires simply that the ICC 
shall attach to the filed schedule and deliver to the carrier or carriers affected 
“a statement in writing of its reasons for such suspension.” At present the 
suspension period may not exceed seven months. In practice, however, many 
carriers voluntarily defer application of the proposed rates until the proceeding 
is terminated. 

The Committee believes that suspension of new rates should be considered 
as a special and unusual remedy. However, those affected by proposed changes 
in rates are now given an opportunity, without adequate restriction, to have 
new rates postponed until the ICC has adjudicated the matter or the suspension 
expires. There is no practicable method of indemnifying carriers for possible 
losses in traffic or revenues over the period of suspension if it is later determined 
that the rates are just and reasonable. Moreover, at any hearing involving a 
proposed rate change, contrary to the usual practice in complaint actions under 
the Administrative Procedure Act, the burden of proof is upon the carrier to 
show that its proposed changed rate is just and reasonable. 

If a rate is already in effect, a complainant’s remedy is different, for the 
burden rests upon him to prove that the assailed rate is unlawful. 

While there is justification in the case of shippers for requiring a carrier to 
assume the burden of proving that a proposed change in rates is just and reason- 
able prior to its becoming effective, there appears no sound reason why a com- 
plaining carrier competitor should not be required to prove his allegations of 
unlawfulness, particularly when temporary relief during suspension is available 
upon a proper showing of need. 

The power of suspension frequently has been used by competing carriers 
merely to delay decisions. Currently, nearly all the protested changes in rates 
involve reductions and by far the greatest number of complains are filed by car- 
riers. In this connection the standards which have been developed for determin- 
ing the lawfulness of suspended schedules have become unduly restrictive, holding 
the carriers to the meeting of competition only and largely denying them the 
right to give effect to their full economic capabilities. 

In order to remedy this situation and to be consistent with the proposed revi- 
sions in transportation policy which place more reliance on competitive forces in 
ratemaking, the power of suspension should be exercised only after the ICC 
determines on the basis of factual information supplied by the protestant, or as 
a result of its own investigation that the proposed rates, or related matters are 
probably unlawful, and that making the rate effective would result in injury to 
the complainant, and that in the absence of suspension, the complainant would 
have no adequate remedy. The period of suspension should be shortened to three 
months. The requirements that place the burden of proof upon the carrier 
proposing.a changed rate should be continued except in cases where the protestant 
is also a carrier. 
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By so circumscribing the power of suspension, carriers would be protected from 
unwarranted attacks by competitiors and shippers on their pricing adjustments. 
Unnecessary suspension of new rates would be eliminated on the one hand and, 
on the other, adequate emergency relief would still be available in situations 
where a proper showing indicates its desirability. 

The interest of carriers and shippers alike in prompt action demands that 
administrative procedures should be adjusted to accommodate their needs ac- 
cordingly. While the above recommendations should produce a marked decrease 
in the number of suspension dockets, the Commission should use every possible 
method for expediting such litigation. 

The Bureau of Accounts, Cost Finding and Valuation of the ICC should be 
strengthened to the full extent necessary for it to carry on its studies and re- 
search on transportation costs to provide current information for measuring 
cost competition in the transportation field and in order to form a basis for the 
Commission's judgment of what constitutes compensatory rates. 

In addition, the ICC’s resources and means of developing current informa- 
tion covering transport operations and the movement of traffic should be 
strengthened. This knowledge is essential if the Commission is to effectively 
‘“arry out its necessary regulatory functions. 


(c) Long-and-short haul clause (4th section) 


Recommendations: Remove requirement that rail or water common carriers ob- 
tain prior approval for charging greater than aggregate of intermediate rates, 
and for charging less for longer than for shorter distances over the same line or 
route in the same direction, the shorter being included within the longer, if 
necessary to meet actual competition and the charge is not less than a minimum 
reasonable rate. 

Except on the Commission’s special authority—usually after a hearing—the 
railroads, for example, for years have been prevented from charging a lower 
rate from A to C than from A to the intermediate B, or charging a higher rate 
from A to C than the aggregate of the intermediate rates A to B and B to C. 
These prohibitions might be justified if there were no competition for such 
carriers to meet or the competition were evenly distributed among their sta- 
tions and equally potent at each. 

The fact is, however, that competition exists between stations in varying 
degrees, and when the railroads seek (for instance) to publish rates which are 
lower to the further distant point which is located on water than to the inter- 
mediate point which is inland, they are not creating preference and prejudice. 
These are already present by virtue of the existence of water service to the fur- 
ther distant point and will continue—regardless of any action the railrords may 
or May inot take. The question in such cases is, are the railroads entitled to 
make themselves competitive or is the traffic to be handled to the further dis- 
tant point exclusively by a competing pipeline, railroad, water or other carrier? 

Should instances arise where economic interests would be subjected to urdue 
disadvantages by reason of this proposed amendment to section 4, remedial meas- 
ures remain available under section 3 which prohibits undue or unreasonable 
preference or prejudice. 

Although the long-and-short haul clause is applicable to common carriers by 
water, as well as by railroad, it may be noted that comparable provisions are not 
applicable to motor carriers governed by the Interstate Commerce Act. 


(d) Volume freight rates 

Recommendation: Make lawful such volume rates as are based on cost differ- 
ences which rates are established to meet competition. 

The prime economic benefit of rail, water, and pipeline transportation clearly 
lies in heavy long-distance and large-scale transportation. It is invariably 
cheaper to haul traffic in volume from one point of origin to a single destination. 
Heavier loading produces lower per-ton cost. The public is denied these cost 
benefits when obstacles are placed in the way of lower rates for volume move- 
ments. Consequently, carriers should be permitted to make incentive minimum 
weights and volume rates, provided that such rates are open upon equal terms 
to all who may wish to use them and further provided that such rates meet the 
compensatory test. Price differentials having a suitable relation to cost are 
generally accepted in the pricing of goods and services in all parts of our economy. 
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A MODERNIZED AND FINANCIALLY STRONG SYSTEM OF COMMON CARRIER TRANSPORTA- 
TION MUST BE MAINTAINED 


Historically, common carrier service has been recognized as the hard core 
of our transportation system. Yet, in recent years there have been a number of 
developments that have mitigated against the maintenance of a financially 
strong system of common carrier transportation. 

Among such developments are the rapid growth of privately operated fleets 
of trucks, the relatively less regulated status of contract carrier service, and 
statutory exemption of the transportation by water of commodities in bulk from 
the regulatory controls imposed on common carriers. These developments have 
had the effect of diverting profitable sources of traffic from the common carriers. 
To this must be added the large deficits resulting from the enforced maintenance 
of unprofitable services. 

(a) Private carriage 

Recommendation: Redefine a private carrier by motor vehicle as any person 
not included in definition of a common or a contract carrier who transports 
property of which he is the owner, provided that the property was not acquired 
for the purpose of such transportation. 

Private truck operations should be limited to the distribution of the owner’s 
products and supplies from plants, the distribution centers, and the return haul 
of materials to be used in his own operations. 

A primary problem in transportation at present concerns the infringement 
of private carriers upon the field of common carriage and the need for remedial 
action in the form of more effective regulation of private carriers or enactment 
of legislation to delineate more adequately the proper place and status of such 
carriers. 

Legitimate private carriage is not in issue. The practice of shippers handling 
their own merchandise is sanctioned legally and is frequently sound economically. 
The problem is created by those practices of private carriers which undermine 
the common carrier transportation system which must bear the main burden 
of the Nation's transportation requirements in peace and war. 

The Commission has pointed out that where so-called private carriage is a 
subterfuge for engaging in public transportation it constitutes a growing men- 
ace to shippers and carriers alike, is injurious to sound public transportation, 
promotes discrimination between shippers, and threatens existing rate structures. 

Provision should be made for appropriately franchising, upon application, 
either as a contract carrier or a common carrier, as the case may be, carriers 
who have been operating legally as private carriers, but who would not be 
entitled to continue to operate as private carriers under the new provisions of 
the Act, and who make application within a specified period. 


(b) Contract carriers 


Recommendation: Redefine motor and water contract carriage as being that 
transportation providing services for hire but otherwise equivalent to bona fide 
private carriage and require that actual, rather than minimum, charges be filed. 

The definition of contract carrier by motor vehicle and contract carrier by 
water provided in the Interstate Commerce Act should be sharpened to make 
clear that such carriers are of a specialized nature, and that they should be 
so regaréled only if they clearly substitute for a feasible private carrier opera- 
tion and do not perform common carrier services which would ordinarily be 
undertaken by common carriers. Provision should be made for conversion, after 
hearing, of existing contract carrier permits to common carrier certificates 
where the carriage is not that of a contract carrier as above defined, and where 
the holder of the permit makes application within a specified time and shows 
that he is engaged in bona fide transportation for hire, which is not contract 
carriage as so defined. 

To further assure that motor and water contract carriers will operate in 
their appropriate roles in the transportation system, the Interstate Commerce 
Act should be amended to require the filing and publication by contract carriers 
of actual rates, Charges, and regulations affecting transportation under their 
contracts or the publication of those contracts in entirety at their option. 

The purpose of these recommendations is to protect common carriers against 
contr ct carriers who are in effect engaged in common carrier operation without 
having had to demonstrate the “public convenience and necessity” of the service 
offered. 
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There has developed an area of conflict between certain motor contract ¢ar- 
riers and competing motor and rail common carriers over whether the contract 
carriers are not, in many instances, actually performing a common carrier serv- 
ice. These contract carriers are taking substantial blocks of traffic in their 
service areas through excessive numbers of shipper contracts constituting in 
effect common carriage. The provisions of part II of the Interstate Commerce 
Act with respect to the publication of rates are also more lenient to contract 
than to common carriers. The former are required only to post their minimum 
rates in contrast to the requirement that actual rates of common carriers be 
published. Due to this disparity it is not possible for common carriers to com- 
pete effectively because they have no means of determining the actual. rate 
charged by contract carriers. For this reason, the Committee advocates that 
the Interstate Commerce Act should be amended to require the publication of 
actual rates charged together with the contracts and other descriptions of the 
services to be rendered by contract carriers. 


(c) Bulk commodity exemptions 

Recommendation: Repeal the bulk commodity exemption applicable to water 
carriers so as to subject such transportation to regulation similar to that appli- 
cable to other transportation. 

art III of the Interstate Commerce Act exempts from regulation the car- 
riage of commodities in bulk when ‘“* * * the cargo space of the vessel in 
which such commodities are transported is being for the carrying of not more 
than three such commodities.” For purposes of the Act, barge tows are con- 
sidered as single vessels. Economic regulation is applied to bulk commodities 
in a vessel or a tow when more than three commodities or nonexempt com- 
modities are being carried. 

Both railroads and many common carriers by water, in their competing serv- 
ice in the carriage of bulk commodities, are fully regulated, including the require- 
ment that actual rates be published. Bulk water carriers in exempt operations, 
on the other hand, need not publish their rates and are able to obtain competitive 
traffic by quoting lower than the published rate. Common carriers by water 
contend that if they are to obtain the benefits of the exemption they must secre- 
gate their tows to exclude nonexempt commodities. This procedure is often 
impossible, in which case they must quote published rates with the risk of losing 
the business to another carrier quoting a secret exempt rate. It is claimed that 
conformity with the requirements for exemption results in operating inefficiencies 
such as smaller tows, and poorer service to some shippers. 

Repeal of the bu'k commodity exemption would bring under Commission 
regulation common and contract water carriers engaged in transportation of 
such commodities on the inland waterways, coastal waters and deep sea routes, 
and the Great Lakes. However, the repeal would not affect the bulk commodity 
e emption now applicable to the transportation of such commodities by con- 
tract carriers in nonoceangoing vessels on international waters. Nor would 
it disturb the right of cont act carriers to seek exemption of transportation 
which, by reason of the nature of the commodities or requirement for special 
equipment, is not competitive with rail or motor common carriers. Of course, 
provision should be made for granting appropriate operating authority to car- 
riers now engaged in the transportation of bulk commodities if application is 
made within a stated period of time. 


(ad) Freight forwarder associations 

Recommendation: Provide definite statutory standards for determining which 
shippers 0° shipper associations involved in conso'idation or distribution of 
volume freight on a nonprofit basis for securing lower rates are entitled to 
exempt status. 

Souie shipper or shipper associations involved in consolidation or distribution 
or volume freight on a nonprofit basis for the purpose of securing lower rates, 
although termed nonprofit, in fact absorb costs which inelude overhead. and 
the expenses involved go bevond those paid to a carrier. In effect, this exemption 
opens the way to establishment of nonregulated forwarding enterprises. 
Definite statutory standa ds should be provided as a basis for determining which 
of such associations are entitled to exemption and which should be subject te 
regulation. 
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(e) Service deficits 

Recommendation: Empower the ICC to override certain state. service require- 
ments if continuance of such service would result in a net revenue loss or other- 
wise unduly burden interstate and foreign commerce provided reasonably adequate 
service in lieu thereof is available. 

The need for this correction is illustrated by the fact that the railroads have 
suffered for many years from a persistent and creeping malady of unprofitable 
passenger service operations. The provision of freight and passenger services 
by railroads constitutes a common enterprise. Consequently, the actual losses 
incurred from passenger service operations must be borne from earnings realized 
from freight service. Thus, in final analysis, the railroad shippers of the country 
are being required to subsidize in substantial and growing amounts those who 
benefit from the utilization of passenger train services. 

Class I railroads have incurred a deficit in their passenger service operations 
every year since 1930 with the exception of the war years, 1942-45. The deficit 
averaged about $250 million annually between 1936 and 1940, with the annual 
average rising to nearly $625 million between 1948 and 1953. The peak d: ficit— 
$705 million—occurred in 1953. These figures, however, fail to reveal the full 
extent of the total deficit because individual company and train losses have been 
offset in part by trains showing passenger profits. Moreover, these data make 
no allowance for return on investment in passenger service facilities nor do they 
reflect the cost of transporting fuel and materials for the benefit of the passenger 
service. 

These substantial losses have an extremely adverse effect on the overall finan- 
cial position of the railroads. In unregulated business enterprises, prudent 
management would abandon even at the loss of capital investment, any plant or 
product which for any period of time operated at a loss or showed no prospect of 
becoming profitable. The common carrier transportation industries, however, 
faced with a similar situation are not permitted to operate as prudent business 
managers. For, under the public utility theory, common carriers certificated 
either by the Federal or state authority, are required to maintain satisfactory 
service for all segments of their transportation plant for which public authoriza- 
tion has been given. 

Many trains, particularly those engaged in short-haul local operations do 
not produce enough revenue to pay their out-of-pocket costs. Furthermore, in 
many cases such operations are no longer needed because of the development 
of alternative transportation service, particularly by improved highways. Cur- 
itailment and abandonment of these unprofitable trains offer a means of sub- 
stantially reducing the passenger deficits. Service abandonments, however, are 
almost uniformly subject to approval of state regulatory commissions. These 
commissions have shown reluctance to grant permission because of opposition 
to the service curtailment from local interests and railroad employees. The 
ICC has held that its jurisdiction extends only to the complete abandonment 
of lime and operations. 

In order to alleviate this situation, the Interstate Commerce Act should be 
amended to provide that where the Commission finds that continuance of un- 
profitable facilities or services imposes an undue burden upon interstate com- 
merce, and that adequate service by other forms of transportation are available 
to meet the public need, it may order the discontinuance of such services or 
facilities irrespective of the law of any state or the order of any state authority. 
We believe it is desirable that consideration be given by the Congress to 
extending this principle to carriers subject to Parts II and III of the Interstate 
Commerce Act. 


({) Agricultural commodity exemptions 


In the enactment of Part II of the Interstate Commerce Act providing for 
the economic regulation of service by trucks, the Congress exempted from 
regulation trucks carrying certain agricultural products from farm to market. 

These exemptions have grown under current court rulings so that now, for 
example, the ICC has before it a case involving the question of whether green 
coffee beans and cocoa beans are “exempt” commodities, although neither is 
produced by any farmer in this country. A continual expansion of these 
exemptions could destroy the fundamental purpose of the Act. 

The ICC which has jurisdiction in this matter has asked Congress to allow 
it to testify on this complex subject. The Act should be clarified to indicate 
what exemputions the Congress now wishes to give without undue interference 
with the main purposes of the legislation. 
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III. SpecriAL GOVERNMENTAL RATES 


In addition te the basic issues of transportation policy discussed above, the 
special problem of government rates merits attention. 

Recommendation: Continue authority for carriers to establish voluntary 
special government rates but subject such rates to all provisions of the Act (in- 
cluding public filing) except suspension and long-and-short haul provisions, 
with authorization for application of special government rates retroactively 
and on short notice in special instances and with authorization for waiver of 
filing requirements in cases where national security is involved. 

The use by carriers of that portion of Section 22 of the Interstate Commerce 
Act granting free or reduced rate transportation to government traffic has given 
rise to abuses and evils which are not in the public interest. It is recognized 
also, however, that government procurement practices and the peculiar exigencies 
affecting movement of its traffic as distinguished from normal movement in com- 
mercial channels require special consideration. 

For these reasons existing statutory provisions authorizing carriers to tender 
special government rates and fares to the United States, State, and Municipal 
Governments should be amended in sueh a way as to preserve the features which 
accommodate the special needs of government traffic movements yet will over- 
come the present abuses. 

Except for rates and fares subject to security, such special government rates 
and fares should be published in tariffs and filed in accordance with the pro- 
visions of the Interstate Commerce Act and regulations thereunder, provided 
that filing and publication requirements of the Interstate Commerce Commis- 
sion may be waived to assure application of such rates or fares on less than 
statutory notice or retroactively. 

Upon enactment of legislation to accomplish the above recommendations, a 
savings clause should be inserted to permit carriers sufficient time to review 
and incorporate then existing provisions of Section 22 tenders in published tariff 
form. 

Secretary Wrerxs. Mr. Chairman, I do want to say that those of us 
who have ‘worked many hours on this report feel very grateful to 
you for coming back from your homes to hold this hearing at this 
time. We do believe it will be helpful preceding the opening of Con- 
gress when the hearings on the legislation may be held. It will be 
helpful at this time to discuss it. 

I would like to emphasize right at the start that this report is cer- 
tainly not aimed at giving one form of transportation an unfair 
advantage over any other. Instead, it paves the way for all modes 
of transportation, to give more effective service to the public. Ina 
nutshell, it is aimed at providing greater national security and better 
and less expensive transportation for the American people. 

I would like very much, Mr. Chairman, if it could be done this way, 
if I could make my statement without interruption, so that questions 
could come after the statement. 

Mr. Harris. That is the general rule and policy of the committee, 
to have the witness present the complete statement prior to inter- 
ruption, unless of course there is something at a particular point 
that is necessary for clarification. 

Secretary Werks. Thank you, sir. 

We think the Presidential Advisory Committee believes that this 
subject is of vital concern to the public because our free enterprise 
economy and national defense require, as you have so well put it, Mr. 
Chairman, a strong and adequate common-carrier system. Further- 
more, archaic regulations and practices are imposing large and un- 
necessary costs on carriers, shippers, travelers, and ultimate consum- 
ers. Improvement, we are convinced, is now possible. 

You have spoken, Mr. Chairman, of the establishment of the Com- 
mittee on July 12, and you have named the members of the Com- 
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mittee. I will not repeat that setup. I would like to call attention 
to the Presidential directive which directed the Advisory Commit- 
tee to examine existing Federal transportation policies and programs 
for om purpose of determining their effects on the overall needs of 
the Nation. The President’s directive is as follows: 

The vital interests of this Nation require that the transportation industry 
of the United States maintain itself at maximum effectiveness. The Govern- 
ment must provide effective leadership in assuring that its policies and programs 
affecting the varicus forms of transportation, whose services are so necessary 
to the public and to industry and which have such a vital bearing upon the 
national security, are best designed to aid them in performing fully the 
roles for which each is best suited, 

The Advisory Committee when it got started, immediately appoint- 
ed a working group of distinguished transportation analysts from 
outside the Government, headed by Arthur W. Page, a director and 
former vice president of the American Telephone & Telegraph Co., 
as chairman; and Charles L. Dearing, of the Brookings Institution, 
a senior staff member; Fairman R. Dick, a limited partner of Dick 
& Merle Smith; and Ernest W. Williams, professor of transportation, 
Columbia University, all long-time students of the transportation in- 
dustry. Also ee was Charles H. Beard, the general traffic man- 
ager of the Union Carbide & Carbon Corp.: and Arthur C. Schier, 
vice president for traffic, of General Foods Corp., both of whom daily 
buy transportation of all kinds. Also, George Roberts, a partner of 
Winthrop, Stimson, Putnam & Roberts of New York, as counsel. 
These experts are connected with no particular transportation coni- 
pany, nor with any specific mode of transportation. 

The working group publicly invited all interested segments of 
the transportation industry to submit their views on the soundness of 
existing transportation policy. All presentations were thoroughly 
considered as the Committee’s work progressed. The working group 
and the Committee also, made use of a wealth of data and informa- 
tion from many Government sources, including the periodic studies 
of surface-transportation problems made since World War II by 
conunittees of Congress. I must say to you, Mr. Chairman, that 
the working group rendered invaluable assistance to the Advisory 
Committee. 

The Committee believes that the subject matter of this report can 
In no sense, even remote sense, be considered a partisan issue. Its 
proposals reflect two fundamental American beliefs, first, that keen 
but fair competition generates economic progress, and second, that a 
strong, privately owned common-carrier system is essential to our 
economy and particularly to the small shipper and the consumer. 


TRANSPORTATION IS HIGHLY COMPETITIVE 


About three decades ago and within the memory of many of us here, 
travelers and shippers relied almost wholly upon railroad facilities, 
except in certain limited areas served by water transport. This is 
not the situation today. Competition is widespread in the transpor- 
tation industry, both between and among the various forms of services. 
A vast network of different types and ‘combinations of public trans- 
portation services are now available. Moreover, many choose to travel 
ov to move their goods with their own facilities. 
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A few overall figures serve to highlight this rapid change. Since 
1929, our gross national product has approximately doubled in terms 
of constant dollars. This great expansion in economic activity has 
been accompanied by a comparable expansion in transportation serv- 
ices. In 1953, the last year for which official figures are available, 
total intercity ton-miles had increased from 613 billion in 1929 to 
1,187 billion. This excludes coastwise and intercoastal traffic. 

As recently as the period 1926-29, railroads accounted for about 76 
percent of this service, intercity ton-mile traffic, and today they ac- 
count for 52 percent. That is in the last year of record, the final 
record, of 1953. In the meantime, the pipelines for example, have 
moved up from 4 to 14 percent, and motor vehicles have moved up 
from 3 to 17 percent. The Great Lakes traffic has dropped a little 
from 144% to 11, and inland waterway traffic has moved up from 114 
to 6 percent. 

These figures indicate clearly the change in the picture in the 30- 
year period that I made reference to. Many factors, such as techno- 
logical innovations, and user preference, and managerial efficiency, 
and ingenuity, and commercial and industrial methods and location 
have contributed to this changed status. Also government policy, 
Federal, State, and municipal, has also been a major influence. Gov- 
ernment has generated competition, for instance, by applying large 
amounts of tax funds to the development of water and aviation facili- 
ties. Government has played a dominant role in providing and ex- 
panding highway systems through expenditures and grants-in-aid. 

As a result of ail these forces, the monopoly element which once 
characterized our public transportation and which prompted much 
of our present transportation policy has been replaced for all practical 
purposes by a highly competitive system. 

Despite these evident changes, our regulatory policies have not kept 
pace. The Interstate Commerce Act, first enacted in 1887 to regulate 
the railroads in interstate commerce, has been amended over 75 times 
and yet it is increasingly apparent that it has not in more recent times 
been kept abreast of developments in our transportation economy. 
This may be illustrated by reference to two major amendments enacted 
since truly competitive forces in transportation became a prominent 
factor in our economy, one in 1935, and one in 1940. 

In the first case, 1935, Congress recognized the need to bring the 
competing forms of motor carriage under regulation in the public 
interest, but the extensive exemptions embodied in the 1935 amend- 
ments, and the subsequent interpretations thereof, now threaten the 
strength of our common-carrier systems. The 1940 amendments sub- 
jected certain of the coastal, coastwise, and inland water carriers to 
1 ‘C regulation, while leaving the greater part of this Sidusty y exempt. 
Here again we find regul: ator Vy provisions which are outmoded in the 
light of the modern facts of tr ansportation. 

The 1940 amendments also included the present national transporta- 
tion policy as a guide to the Commission in regulating intercarrier 
competition. Theretofore, the chief function of the Commission 
had been the regulation of the practices of the respective carriers 
subject to its jurisdiction, but the 1940 amendments placed emphasis 
upon its obligation to regulate and coordinate the competition between 
competing forms of public transportation. 
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The passage of time has proven that these provisions are conflict- 
ing and inadequate. The Interstate Commerce Act as it is now con- 
stituted includes a diversity of purpose which leads to a confusion 
of regulatory policy. The initiative in prescribing rates in the first 
instance is left to the judgment of carrier management. However, 
this initiative may be, and frequently is, circumscribed by the exercise 
of overriding governmental authority. Thus, rates deemed adequate 
by carrier management and considered to be necessary to assure con- 
tinuation of the best possible service are often set aside and the opera- 
tion of competitive forces inhibited when it appears that the proposed 
rate adjustments may affect the opportunities of higher cost or less 
efficient competing carrier enterprises. 

In seeking to accomplish the result of apportioning traffic among 
various forms of transportation, the Interstaet Commerce Commis- 
sion often requires proposed rates which are otherwise reasonable 
and not unduly discriminatory be raised to a level which it considers 
necessary to assure participation by competing carriers in available 
traffic. In such cases the rma is denied the benefit of lower rates 
justified by the lower costs of a competing carrier while at the same 
time that carrier is frustrated in its attempt to hold and expand its 
participation in a market in which its ability to compete is superior 
to that of its competitors. In such cases the Commission not only 
interferes with managerial discretion in the most important function 
of business management, that of pricing the product, but also frus- 
trates the fundamental long-standing policy of transport regulation 
that the lowest rates should prevail where consistent with the proper 
service, 

Thus in the field of transportation, our regulatory policy has not 
only failed to give effect to the strong competitive forces on every side 
but has subjected the different types of transportation to uneven de- 
grees of service obligations and economic restraints. A situation 
exists among carriers competing for the same traffic in which some 
having full obligation for service are under almost complete regula- 
tory control; others having lesser service obligations are subjected to 
either substantially less regulation or escape regulation altogether. 
The result is a failure to realize the full economic capabilities of the 
several modes of transportation. The consequent waste of economic 
resources falls on the shipper and ultimately upon the general public. 

The different forms and combinations of transportation vary 
greatly in their service and cost characteristics. Moreover, as com- 
mercial, industrial, and social patterns change and technological in- 
novations evolve, the competitive transportation relationships tend 
tochange. Under these conditions, transportation policy must change 
too in order that the forces of competition may function fairly and 
with less interference from regulation than at present. It is only 
under these conditions that we shall be able to achieve the lowest cost 
transportation system consistent with the public requirement for 
service under peacetime or emergency conditions. 

We have not attempted in the report to alter or equalize the inherent 
or induced advantages or disadvantages of the different modes of 
transport. In general, we accepted them as they are. We believe it 
is contrary to sound public policy, however, to impair or neutralize 
the development of any form of transportation within its economic 
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capabilities by continuing unduly restrictive regulatory control or by 
treating different forms of transportation as though they were the 
same from the standpoint of service characteristics and cost behavior. 
The committee’s recommendations are designed to allow adequate op- 
portunity for experimentation, with each type of transportation hav- 
ing a fair chance to find its most appropriate place in a nationwide 
system and to adjust its participation as economic, technological, and 
social conditions alter. 


COMMON CARRIER TRANSPORTATION IS ESSENTIAL AND NEEDS 
STRENGTHENING 


Now, I would like to say a word about common carrier transporta- 
tion, and why it is essential and needs strengthening. 

Traditionally, the common carrier has provided the bulk of essen- 
tial services required to meet the commercial, recreational, and de- 
fense needs for transportation. These public carriers, within the 
scope of their operating authority, are required to accept impartially 
from all persons all quantities and kind of traffic offered to the limit 
of their facilities. Their prices, schedules, and character of service 
must be available for all to see because the common carrier must dis- 
close and publish all his competitive facts. 

It is inconceivable that we could do without common carriers. Con- 
fusion, discrimination, and unreliable service would prevail in their 
absence. There would be no carriers having the responsibility of pro- 
viding transportation service to the public. All shipments and rates 
would have to be separately negotiated. Widely varying and secret 
rates would be quoted ; undesirable traffic would be rejected ; and large 
volume shippers would be unjustifiably favored. 

Notwithstanding these, what seem to us very evident needs, the 
common carrier system in America is being steadily weakened. For 
example, in the years immediately prior to World War II, railroads 
and motor common carriers together accounted for approximatly 65 
percent of all intercity ton-miles. Since the end of the war their share 
of a greatly expanded traffic volume had declined steadily to about 57 
percent in 1953. Even though motor common carriers have expe- 
rienced tremendous gains in traffic, they accounted for only a slightly 
larger share of motor vehicle transportation in 1953 than in 1939, and 
the trend since 1948 has been gradually downward. Since 1950 the 
motor common carriers’ share of total intercity ton-miles has even 
declined slightly. 

Despite the fact that under normal, and even more so under war or 
emergency conditions, our economy must rely in the first instance on 
a well balanced and strong common carrier system for service, the 
common carrier industry—water, motor, and rail carriers—is afflicted 
with financial instability. Many individual carriers over consider- 
able periods of time have operated under precarious circumstances 
and many have succumbed. Many common carriers today do not have 
the means to offer superior service and to apply technological ad- 
vances with desired rapidity. This basic weakness stands constantly 
as a threat to the well-being and progress of our mass production 
economy and nationwide product distribution. Should this situation 
worsen, the Nation will surely have to face even more serious decisions 
than we think should be faced at the present time. 
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Unlike the common carriers, contract carriers furnish service to 
particular customers by contract at what are in essence secret rates. 
There is some tendency amongst the contract carriers to contract with 
so many shippers as to, in res ality, encroach upon the field whieh Con- 
gress intended for the common carriers. In the interest of fair play, 
it seemed equitable to recommend that the contract carriers publish 
their actual rates so that the common carriers could at least know what 
they were Loomenene with, and to that extent be in equality with the 
contract carriers. At present the common carrier, the particular 
servant of the little shipper, has to deal publicly, and the contract car- 
rier, the particular servant of the large shipper, can deal privately. 
Relatively, the large shipper is in a better position to acquire his own 
transportation or negotiate a contract for the purpose than is the pub- 
lic at large and small shippers who must rely almost exclusively on our 
common carriers. 

It seems to us that both the little and the big shipper will benefit if 
the common carrier has as much information about his contract carrier 
competition as the latter now has about him. 

Financial instability among common carriers results partly from 
their inability, due to certain aspects of regulatory policy, to effec- 
tively meet. competition from the less regulated and private segments 
of the transportation industry. Contributing to this condition is the 
fact that existing policy does not permit the various modes of trans- 
port in all instances to develop in accordance with their real economic 

rapabilities. The committee deemed it essential in the public interest 
to recommend certain regulatory changes which it believes will 
strengthen common carriage and encourage each of the available 
means of transport to operate within its respective capabilities, and 
develop in accordance with demands for its services. 

Emphasis on the essentiality of the common carrier industry should 
not be interpreted to mean that the committee does not recognize the 
useful and economic role played by bona fide private and true contract 
services. We have, however, recommended several changes to divert 
their development away from the normal sphere of common carriage. 

To summarize my testimony thus far in the words of the report 

Your advisory committee has proceeded from these fundamental premises in 
its reappraisal of national transportation policy ; namely, that the transportation 
industry operates today in the general atmosphere of pervasive competition ; that 
adjustment of regulatory programs and policies to these competitive facts is 
long overdue; and that the restoration and maintenance of a progressive and 
financially strong system of common carrier transportation is of paramount 
importance to the public interest— 
and particularly to the interests of the little fellow who is shipping 
merchandise and products over the country. 

The committee’s recommendations are, we believe, cohesive and well 
correlated to meet the present transportation policy problems. The 
program does not call for any abr upt or radical departures from 
existing regulatory concepts but constitutes seamed we think, a mod- 
est and balanced program in the direction of meeting these objectives. 

In the foregoing opening remarks, I have emphasized the two funda- 
mental concepts of the report: That our regulation of transportation 
should be brought up-to-date with the competitive facts of life, and 
should also be modernized to protect and strengthen our common car- 
riers. I shall now discuss some of the specifics of our recom- 
mendations. 
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NATIONAL TRANSPORTATION POLICY 


Under the heading of “National Transportation Policy,” I would 
say that public policy must provide for and encourage the develop- 
ment of a low cost, efficient, and financially sound transportation sys- 
tem by all transport means. This system should be privately owned 
and operated, and adequate for commercial and defense needs. The 
committee has preserved this goal. However, we recommend strongly 
that the declaration of policy in the Interstate Commerce <Act- be 
rewritten to make it clear that common carriers should have greater 
freedom, short of unjustly discriminatory practices, to reflect their 
true economic and service characteristics in competitive pricing. 

Everyone has been arguing about the meaning and purpose of the 
transportation policy declaration since its enactment in 1940. After 
liscussing various provisions of the policy, the rule of ratemaking 
and other parts of the act, a Bureau of the ICC said in 1954 (Rail- 
Water Adjustments (pp. 150-151) ) : 

With these specific provisions to consider as contrasted with the brief, general 
language of the statement of national transportation policy, it is reasonable 
to conclude that there has been no clear-cut course for the Commission to fol- 
low. Some have seen need for clarification by Congress of what the statement 
of national transportation policy is intended to accomplish in its relations to 
the substantive provisions of the act. 

The standards provided by the national transportation policy and 
section 15a of the Interstate Commerce Act have been applied to check 
management proposals to reduce rates to reflect lower costs and to 
promote increased traffic. Preservation of the inherent advantages of 

each mode of transportation and the elimination of destruc tive com- 
peition have imposed undue restrictions upon what was once the basic 
purpose of the regulation of transportation—to assure reasonableness 
of rates without undue discrimination. 

The Supreme Court had the following to say of the transport policy 
in 1944 (FKastern-Central Motor Carriers vy. U. S. (821 U. S. 194, 
205-6) ) : 

This, while intended to secure the lowest rates consistent with adequate and 
efficient service and to preserve within limits of the policy the inherent advan- 
tages of each mode of transportation, at the same time was designed to eliminate 
destructive competition not only within each form but also between or among 
the different forms of carriage. 

In 1952, a F — ‘al district court said (Atlanta & Saint Andrews 
Bay Rwy. Co.v. U.S. (104 F Supp. 193) ) : 

We have no doubt that the Commission had authority to disapprove rates 
shown to be lower than necessary to meet competition, and to prescribe a mini- 
mum scale consistent with the national transportation policy. [Emphasis added.] 

Thus, we say the present policy declaration has, to an excessive de- 
gree, required or justified the substitution of the judgment of the 

regulatory body for that of carrier management. The prohibition in 
the existing policy against destructive competition, for example, can 
and has been taken to mean that competition which is fair but injuri- 
ous to a competing form of transportation is against the policy of the 
law. The wording of the present policy when coupled with the gen- 
eral rule of ratem: aking found in section 15a of the act has frequently 
received the interpretation that competitors shall have an opportunity 
to obtain a share of the traffic available regardless of the inherent 
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cost and service advantages which one competitor may have over 
another in a given instance. 

The effect of these conflicting policies, our committee believes, is to 
stifle fair competition within the regulatory framework, and to impose 
wholly unnecessary cost burdens upon the shipper and consumer. 

By clarifying these provisions and granting carriers more rate flex- 
ibility and stressing the regulatory agency’s responsibility as pri- 
marily that of an adjudicator and not a business manager, the revised 
transportation policy statement will establish a competitive environ- 
ment which offers greater incentive for service improvement and allo- 

cation of traffic i in accord with economic fitness. 

The true “inherent advantages” of each form of transport, as those 
terms are used in the present policy, will more nearly be achieved 
under these proposals, and with this would come large savings in cost 
to the public and increased stability i in the carrier industry, It seems 
incomprehensible to me that such “inherent advantages” could pos- 
sibly be realized, as some contend, by insisting upon price uniformity 
between competing modes of tr ansport regardless of cost or service. 

The proposed changes in the policy and in the rule of ratemaking, 
coupled with the proposed amendments of particular ratemaking pro- 
visions themselves, will tend to channel traffic to the carrier best able 
to handle it and give the transportation industry stability by empha- 
sizing cost and service criteria in ratemaking. 

At the same time, the Interstate Commerce Commission will retain 
undiminished power to fix just and reasonable minimum and maxi- 
mum rates. Furthermore, the Commission under the proposed policy, 
as at present, must always pay due regard to the “pu lic interest,” to 
the “national defense, the postal service and commerce,” to the “high- 
est standards of service,” and to the encouragement of “fair wages and 
equitable working conditions,” and finally to “fair and impartial” 
regulation. 

RATEMAKING RECOMMENDATIONS 


The report recommends amending the ratemaking provisions of the 
Interstate Commerce Act in four “principal ways. These are: (1) 
limit regulatory authority to the prescription of reasonable minimum 
or maximum rates; (2) modify the regulatory authority’s power to 
suspend rates; (3) revise the long-and- short-haul clause; and (4) 
authorize volume rates. 

These four principal ratemaking recommendations are designed to 
give effect to the increased reliance which we think should be on 
competition in ratemaking as emphasized in the revised policy decla- 
ration. 

Minimum-maximum rate control—Basically, the proposed change 
in the ICC’s authority to determine rates would limit that authority 
to the prescription of maximum or minimum reasonable rates and 
would remove only the authority to prescribe precise rates. No change 
whatever is proposed in ICC’s authority to correct unjustly discrimi- 
natory pricing or practices. It would, in effect, establish a “zone of 
reasonableness” within which all common carriers subject to the act 
would have freedom, subject to adequate statutory standards and 
Commission control, to adjust their rates and bid for competitive 
traffic in accordance with their best business judgment. 
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Needless to say, the provisions of the act requiring all common 
carriers to file and publish any changes in their tariffs, and thereby 
to expose them to attack by other carriers and shippers in the Com- 
mission or in the courts, are not disturbed by these proposals. 

Our committee in no way intends that any particular form of trans- 
portation should have the power to destroy another whether it excels, 
equals, or falls short in service characteristics. Fair opportunity for 
responsible carriers to fix reasonable competitive rates under proper 
supervision of the Commission will not result in ruinous price wars. 

It has been stated by some transportation interests that the effect 
of the amendments proposed by the Presidential Advisory Committee 
will be to permit one form of transportation to engage in selective 
rate cutting in competitive areas, in order to drive out competition, 
and that once such competition is driven out of business, then the rates 
would be raised to an exorbitant level. 

I should like to make it clear that our committee has no such desire 
or intention, and believes that the proposed amendments would not 
and could not have this effect. In the first place, any cutting of rates 
below reasonably compensatory levels would, we are confident, be 
held to be a violation of the minimum rate provisions of the statute, 
as amended. Furthermore, the Interstate Commerce Commission 
would still retain ample power to determine whether rates had been 
placed below a reasonable minimum, by reference to rate comparisons 
and other factors employed by the Commission in this respect. Addi- 
tionally, any extensive selective rate cutting would almost necessarily 
involve the carrier in a charge of discrimination as between various 
shippers and segments of the shipping community. Under the pro- 
posed amendments, the Interstate Commerce Commission would have 
full power to prevent rate discrimination, to prevent noncompensa- 
tory rates, and, finally, to prevent unreasonably high rates. 

The Commission would, of course, retain its undisputed power to 
control the upward movement of rates and, more specifically under 
these proposals, to force them downward to, but not below, the level 
of the full cost of performing the service to which such rates apply. 

I should also like to point out that the opportunities for competitive 
rate cutting, within the limits which I have indicated, are by no means 
confined to any one mode or form of transportation. Each form of 
transportation would have an equal opportunity in this regard in 
those areas in which it holds cost and service advantages. In the 
light of the foregoing, it seems to me, Mr. Chairman, that the burden 
of proof is very heavy upon any segment of the transportation in- 
dustry which says to the American public that it does not want to or 
cannot compete, particularly under the close continuing regulation 
which would prevail should these proposals be enacted into law. 

I have here an article from Fortune magazine, of June of 1955, from 
which I should like to quote. The first refers to a statement made 
that “competitive ratemaking is the antithesis of free enterprise, and 
dynamic competition.” tet 

That is the allegation that is made. And it answers it in these 
words. I thoroughly agree with these words, and I quote the article: 

In fact, such a position is quite alien to the principles that have built 
America. Competition, to be meaningful, must involve price, if the public is to 
get the benefit. 
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Now, the committee believes that none of the regulated carriers re- 
quire a regulatory rate umbrella in order to compete in the modern 
transport system. Each performs distinct transportation functions 
which are geared to the needs of the various types of traffic and users. 
Within the zone of reasonableness, each carrier should have reason- 
able opportunity to attract traffic that can use its facilities advan- 
tageously and to use both rate and service inducements. 

It seems unsound to the committee to leave unchanged policies that 
might deny shippers the benefits available through inherent cost and 
service advantages of every mode of tr: ansportation. Carriers having 
cost advantages should have sufficient authority and freedom from 
restraint to reflect this advantage in their price so long as it meets 
the minimum reasonable test and is not unjustly discriminatory. 
Competing forms of transportation characterized by versatility or 
other distinctive service advantages may capitalize on their superior 
service, Which normally should be expected to command a rate pre- 
mium. With differences in quality and cost reflected in the carriers’ 
prices, the public could purchase transportation service more in keep- 
ing with the standard it desires. 

Public interest in maximum use of transportation resources is better 
served by a policy which encourages the market to determine the 
appropriate use of each form in accord with shippers’ judgments of 

‘arrier fitness in terms of both cost and service. To accord greater 
emphasis on cost as a justification for competitive rate reductions 
should provide added incentive for improving efficiency and service. 

Nuspension.—Suspension is a remedy which prevents a newly ad- 
vanced or reduced rate from taking effect in normal course. It may 
be compared to the obtaining of a temporary injunction in our courts 
of law. 

You will recall that between 1887 and 1910 there was no suspension 
power in the Interstate Commerce Act. It was introduced into the 
statute in 1910. Since there were no competing modes of transpor- 
tation for the most part at that time, the procedure was intended to 
provide a more effective and expeditious remedy for shippers in com- 
bating discriminatory or unreasonably high rates. Our committee 
concluded that what had been intended as a somewhat ununsual and 
extraordinary remedy, under circumstances which no longer exist 
today, has become too widely used and has become an excessive burden 
on the Commission and management. Approximately 90 percent of 
all suspension requests now originate with competing carriers and 
only the remaining 10 percent are filed by shippers. 

The committee proposes to make three changes in the Commis- 
sion’s authority to suspend rates pending a determination as to their 
reasonableness. In the first. place, the Commission could suspend 
only after it determines, on the basis of factual information supplied 
by the protestant or obtained as a result of its own investigation, that 
the rate would probably be unlawful; that making the rate effective 
would in fact injure the protestant; and that the protestant would 
have no adequate remedy in the absence of suspension. Having 
passed through this screen, suspension might be granted. Secondly, 
we say the period of suspension should be shortened from 7 to 3 
months, Finally, the burden of proof would be shifted from the 
carrier filing the rate to the protestant when the latter is also a car- 
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rier. Bear in mind my statement that 90 percent of suspension 
requests originate with carriers. 

These revisions, which are primarily procedural in nature, would 
benefit all common carriers by: (1) Expenditing rate changes and 
tending to reduce the long waiting periods in making rate changes 
effective; and (2) eliminating proceedings brought simply to harass 
the carrier or carriers proposing a rate. Protesting competitive car- 
riers who allege that the proposed rate is unlawful should reasonably 
be expected to substantiate their claims, as is the case in conventional 
proceedings by way of complaint after a rate has become effective. 
In this connection, I would point out that the committee suggests 
strengthening the ICC’s research in cost finding and current trans- 
port operations and traffic flow. 

Long- and short-haul clause—The Advisory Committee recom- 
mends modification of section 4 (long- and short-haul clause) of the 
Interstate Commerce Act so as to eliminate the procedural require- 
ments that water and rail carriers obtain approval of the ICC prior 
to charging less for a longer than for a shorter distance, provided the 
charge is necessary to meet actual competition and does not result in 
less than a just and reasonable minimum charge. These charges 
would also be subject to suspension or complaint, and would have to 
meet the full present requirements of section 4. They could also 
be attacked as being discriminatory under section 3. The section 
would be further amended so as to delete provisions prohibiting such 
carriers from charging any greater compensation as a through rate 
than the aggregate of the intermediate rates. 

At present, no restrictions comparable to those applicable to rail- 
roads and water carriers under the fourth section are contained in 
that part of the act dealing with motor carriers. 

The proposed modifications would enable carriers expeditiously 
to put into effect completely justifiable rate changes. This would 
assist carriers to participate in traffic from which they may have 
been excluded because of competing carriers whose services are con- 
fined to and concentrated between particular points. An example, is 
the situation where railroads encounter barge service (public or 
private) competition between two points along a waterway, but not 
at landlocked intermediate points. The competition may also be 
from short line railroads or water carriers, not competing at inter- 
mediate points. This is a selective type of competition, which today 
can usually be met only after long delay through an application on 
the fourth section docket. 

The occasions far seeking relief are increasing rapidly. I might 
point out that from 1940 to 1954, applications for fourth section relief 
rose from 624 for the year ending October 31, 1940, to 1.244 for the 
year ending October 31, 1954. The carrier’s proposed rates in fourth 
section applications are nearly always consistent with the law, for 
the ICC denies relief in very few instances. For example, of 98! ap- 
plications filed in the vear ending October 31, 1952, 940 orders were 
entered granting relief in whole or in part, and only 9 orders denied 
relief. About 95 percent were granted. Only 1 percent were denied, 
and the rest were either withdrawn or were pending at the time of this 
review, 

Where competing forms of transport are available, competition 
should effectively curb the development of unjust shipper discrimina- 
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tions. If they should develop, the law itself will provide adequate 
recourse. 

Volume and incentive rates.—We believe that the act should spe- 
cifically authorize common carriers to establish incentive and volume 
rates where necessary to meet competition provided they are based 
on a suitable relation to cost and subject to reasonable minimum 
standards. Carriers whose inherent cost characteristics might enable 
them to move larger shipments over longer distances should have 
sufficient freedom to institute such incentive pricing especially in 
situations where they encounter competition. So long as a carrier 
fixes a rate that meets the act’s test of reasonableness and is not 
unjustly discriminatory, it should not be restricted from reflecting 
its cost advantages in competing for volume traffic. The public should 
receive the benefit of the cost savings involved in hauling such traffic 
from one point of origin to a single destination. Differential pricing 
based on reasonable relation to the lower cost of providing goods or 
services produced in quantity is generally accepted throughout our 
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competitve economy. 

The usual objection that such rate differentials are discriminatory 
against the small shipper is no longer valid in the light of changed 
circumstances in the transportation field. The customary differential 
which gives the shipper of a truckload, carload, or bargeload quantity 
preference over the shipper of lesser quantities has never been con- 
demned as unlawful. The Interstate Commerce Commission has, in 
addition, recognized that the advantage which a large shipper may 
have in being able to make volume shipments cannot be equalized 
merely by requiring competing carriers to fix their rates to the ca- 
pacity of their units of equipment irrespective of the cost saving 
which may be possible in moving multiple units. It serves no par- 
ticular advantage to the small shipper to deny competing carriers 
the opportunity to participate in volume traffic merely because the 
unit of loading of one carrier is smaller than the unit of loading of ) 
its competitor. Where a carrier can move volume shipments in multi- | 
pent at lower cost and at a competitive rate he should be permitted | 
to do so. 


RECOMMENDATIONS TO STRENGTHEN COMMON CARRIERS 


Earlier in my statement I referred to the absolute essentiality of 
the common-carrier industry. That is particularly for the little fel- | 
Jow in the shipping game. The proposals for correcting certain 
deficiencies in ratemaking policy would, we believe, substantially | 
aid in strengthening this industry. On the other hand the large and 
growing competition from other than common carriers seriously im- 
pair, in our judgment, the maintenance and growth of a scan and 
1ealthy common-carrier system of transportation. For this reason 
we recommend certain amendments to the Interstate Commerce Act 
which would place competition between common carriers and other 
transport means on a more equitable basis. 

Private transportation.—Shippers’ practice of transporting their 
own merchandise in their own motor vehicles in interstate commerce 
is quite prevalent today. Such transportation is free from regula- 
tion except for safety matters, and has a definite place in our trans- 
portation system. However, contrary to a plain interpretation of the: 
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statutory definition of a “private carrier of property by motor ve- 
hicle,” by the Supreme Court, certain truck operators claiming to be 
private carriers are actually engaged in public transportation. Reg- 
ulated common carrier trucks are encountering increasingly severe 
competition from these pseudoprivate carriers operating without the 
necessity of publishing rates, with freedom to discriminate in rates 
and services, and without any obligation to serve the public. 

The ICC has stated in its annual report for 1953 that: 

In instances where this so-called private carriage is a subterfuge for engaging 

in public transportation, it constitutes a growing menace to shippers and to 
carriers alike. It is injurious to sound public transportation. It promotes dis- 
crimination between shippers and threatens existing rate structures. 
That is the quote from the Interstate Commerce Commissions report: 
To remove this threat to common carriage, we have recommended that 
private truck operators be limited to the distribution of the owners’ 
products and supplies from plants and distribution centers, and the 
return haul of materials to be used in their own operations. The ex- 
emption clearly should not apply to operators who acquire goods for 
the purpose of transporting it. 

Legitimate private carriage is unaffected by our proposal. 

Provision should be made for appropriately franchising carriers 
who have been operating legally as private carriers under the pres- 
ent law, but who would lose their exempt status under the redefinition. 

Contract transportation.—Contract motor and water carrier service 
has developed over the years to satisfy a need for shippers who desire 
to have special or individualized service or equipment that common 
carriers may be unable to provide. But as the report states: 

There has developed an area of conflict between certain motor contract car- 
riers and competing motor and rail common carriers over whether the con- 
tract carriers are not, in many instances, actually performing a common carrier 
service. These contract carriers are taking substantial blocks of traffic in their 
Service areas through excessive numbers of shipper contracts constituting in 
effect common carriage. 

The committee therefore recommends that contract service be rede- 
fined as that for-hire transportation providing specialized services 
under bilateral contract or services equivalent to bona fide private 
carriage. Again we recommend provision should be made for grant- 
ing appropriate operating authority to persons affected by the amend- 
ments who are entitled to such authority by reason of their past op- 
erations. Incidentally, I would quote here from the Contract Carriers 
Conference of the American Trucking Associations, where they say, 
and I quote, that they “anticipate the need for correction of the abuses 
of contract carrier arrangements,” and the conference proposes alter- 
nate legislation. They point out that “the difficulty lies in the uncer- 
tain borderline between contract and common carriage.” For this 
reason they propose a stricter definition of contract carriers. 

Contract motor and water carriers are required by the act to file 
their minimum but not their actual rates. For this reason common 
carriers find it difficult to compete effectively because they are often 
unable to determine the actual rates being charged by such carriers. 
Common carriers should know what their competition is, for contract 
carriers can easily determine from public files the rates charged by 
common carriers. 
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To make this situation more equitable, we recommend that contract 
‘arriers should be required to file their actual rates or, in the alterna- 
tive, the contracts covering the transportation involved. This places 
all the cards on the table and the common carrier, whom we aim to 
strengthen in our recommendations, then knows what kind of a game 
he is playing in. 

Dry bulk commodity exemption.—Transportation by a water car- 
rier of dry-bulk commodities is exempt from regulation when the ves- 
sel so employed is carrying no more than three such commodities. The 
dry-bulk water carrier exemption contained in the act has been found 
by the Commission to make “effective regulation of water transporta- 
tion impossible” (68 ICC Annual Report, 1954, p. 20). The commit- 
tee proposes the repeal of this exemption. 

By this recommendation, we seek to equalize the opportunity for 
regulated carriers to compete for dry-bulk traffic. I quote from our 
report as follows: 

Both railroads and many common carriers by water, in their competing serv- 
ice in the carriage of bulk commodities, are fully regulated, including the re- 
quirement that actual rates be published. Bulk water carriers in exempt oper- 
ations, on the other hand, need not publish their rates and are able to obtain 
competitive traffic by qucting lower than the published rate. Common carriers 
by water contend that if they are to obtain the benefits of the exemption they 
must segregate their tows to exclude nonexempt commodities. This procedure is 
often impossible, in which case they must quote published rates with the risk 
of losing the business’to another carrier quoting a secret’ exempt rate. It is 
claimed that conformity with the requirements for exemption results in operating 
inefficiencies such as smaller tows, and poorer service to some shippers. 

We also recommend that provision should be made for granting 
appropriate operating authority on a “grandfather” basis to carriers 
whose operations would no longer be exempt because of the proposed 
repeal. 

[ point out that repeal of this exemption would subject common and 
contract carriers engaged in deybaih transportation on the Great 
Lakes and inland waterways, and contract carriers in the coastwise 
trades to regulation by the Commission. However, contract carriers 
on the Great Lakes would continue to have the benefit of the exemp- 
tion applicable to transportation of dry-bulk commodities by contract 
carriers in nonoceangoing vessels on international waters. Repeal of 
the exemption, also, would not affect the separate exemption applica- 
ble to transportation of liquid cargoes in bulk in specially designed 
tank vessels. Nor would it disturb the right of contract carriers to 
seek exemption of transportation which, by reason of the nature of the 
commodities or requirement for special equipment or for other rea- 
sons, is not competitive with rail or motor common carriers. 

In the end, the repeal will have no effect on private carriers; it 
will leave common carriers unaffected except to the extent they might 
have engaged in transportation of bulk commodities under the exemp- 
tion provision; and it will expose contract carriers to competition by 
requiring publication of actual rates. 

Freight forwarder associations.—Operations of a shipper, or group 
or association of shippers who consolidate and distribute small-ship- 
ment freight for themselves, on a nonprofit basis, for the purpose of 
securing lower rates applicable to carlot or trucklot, for quantity 
movements, are exempt from regulation applicable to freight for- 
warders under part IV of the act. For some time the Interstate 
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Commerce Commission has reported difficulty in distinguishing be- 
tween certain of such operations claiming exemption and those of 
regulated forwarders, and has supported clarifying legislation. 

The regulated common carrier freight forwarder propides a val- 
uable service, particularly in the case of smaller shippers. Unless 
such freight forwarders are to be totally deregulated, care must. be 
taken to insure that substantially equivalent operations are not left 
free to compete without equivalent regulation. 

The Committee recommends that the ICC be given authority to 
make the exemption inapplicable, after hearing an investigation, 
where it finds that the activities of the shippers or shipper associations 
are not being conducted solely for the purpose and within the limi- 
tations specified in the act. 

Service deficits—Another means which should prove helpful in 
strengthening common carrier transportation is authorizing the ICC 
under certain conditions to order the discontinuance of unprofitable 
transportation services or facilities irrespective of any State law or 
order of a State authority. The Commission should exercise this 
proposed authority only where it finds that continuance would im- 
pose an undue burden on interstate commerce and that adequate ser- 
vice by other means of transportation are available to meet the public’s 
need. 

The outstanding example illustrating the need for this authority 
is the serious problem created by the railroads’ pas senger-train-serv- 
ice deficit. Except for the war years, the railroad industry has op- 
erated its passenger service in the red for a quar‘er of a century. 
The deficit was $705 million in 1953, the worst year of record. So 
long as this heavy loss continues, it must be borne by the users of 
railroad freight services and ultimately by the public. 

Prudent business management ordinarily would abandon continu- 
ally deficit operations even with the loss of invested capital. The 
railroads, however, with public-service obligations cannot curtail or 
abandon deficit intrastate services without permission from proper 
regulatory authority. Such authority now is usually within the 
jurisdiction of State regulatory commissions. These commissions 
are often reluctant to grant permission because of opposition to the 
service curtailment from local interests and employees of the carriers. 

We recognize that much more will have to be done to place the 
railroad passenger service on a paying basis, but this proposal should 
assist in eliminating deficit caused by offending operations which 
show no prospect of recovery. Nevertheless, it is made quite clear 
that the ICC could not authorize the abandonment or curtailment of 
such service unless it determined that reasonably adequate service 
in lieu thereof is available. 


SPECIAL GOVERNMENT RATES 


In addition to the basic policy issues under consideration, the Com- 
mittee gave special attention to the problem of Government trans- 
portation rates. We recognize the present authority in the Inter- 
state Commerce Act, section 22, that allows carriers to transport 
property for the Federal, State, and municipal governments, and 
persons for the Federal Government, “free or at reduced rates,” 
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has led to practices which are not in the public interest. The Com- 
mittee recognized, however, that the peculiarities of governmental pro- 
curement practices, the differences betwee Government transporta- 
tion and that for the general public, and national security made it 
necessary to treat Government traffic somewhat differently than 
commercial traffic. 

We recommend striking this provision from section 22 but authoriz- 
ing carriers to establish rates of special application for the United 
States, State, and municipal governments. These rates generally 
would be subject to all applicable provisions of the act, including 
publishing and filing requirements, but certain exceptions and special 
oor aay are provided to accommodate the governments’ special 
needs. 


AGRICULTURAL EXEMPTIONS 


There is another provision of the act which is causing increasing 
concern. Part II of the act exempts from regulation motor vehicles 
carrying certain agricultural and related products from farm to 
market. However, the courts have interpreted this exemption broadly. 
For example, the ICC has had before it a case involving the question 
of whether green coffee beans and cocoa beans are exempt commodi- 
ties, although neither is produced by any farmer in this country. 
We have stated in our report that the ICC has asked Congress to 
allow it to testify on this complex subject. The act should be clari- 
fied to indicate just exactly what exemptions the Congress now wishes 
to give without undue interference with the main purposes of the 
legislation. 


INTEGRATION OF MODES OF TRANSPORTATION 


According to press reports, there is some apprehension that the. 


Committee’s recommendations would permit increased or even un- 
restricted entry of one form of transportation into the field of an- 
other. This apprehension is totally unfounded. It results un- 
doubtedly from an overextension of the language suggested by the 
Advisory Committee for inclusion in the policy declaration, namely: 
(5) To require that such minimum economic regulation be fair and im- 
partial, without special restrictions, conditions, or limitations on individual 
modes of transport. 
The Committee does not recommend nor in any way intend this re- 
sult. We have not proposed any alteration whatever in the present 
standards which govern such matters. If we had intended any such 
result, we would have stated so in definite language and would have 


included amendments to appropriate sections of the act in the imple- 
menting legislation. 


CONCLUSION 


In closing, gentlemen, may I reemphasize the Advisory Committee’s 
considered view that the report’s proposals will go a long way in 
conforming our regulatory policy to modern transport competition, 


to the pace of our dynamic economy, and to national security re- 
quirements. 
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We believe that the recommendations constitute a major construc- 
tive step toward maintaining our vital industry in sound and vigorous 
condition. 

Ours is the only wholly private transportation system left in the 
world. To keep it so, and have it develop soundly and in response 
to the needs of our dynamic economy, we must constantly scrutinize 
the pattern of Federal transportation policy. Public interest re- 
quires regulation of transportation, but it also requires prompt and 
timely correction of outdated or unworkable concepts in order that 
the full economic capabilities of the transportation system shall be 
realized. 

I repeat that we have made no radical suggested changes in trans- 
port policy. We have tried to lay emphasis on competition which we 
believe is the very essence of our whole economy in this country; that 
is, competition with safeguards. We have tried in order to protect 
common carriers to eliminate the secrecy which prevails in contract 
carrier rates. In seeking by our recommendations to protect com- 
mon carriers, we have principally thought of the small shipper who 
cannot do business without a common carrier. Many of our recom- 
mendations, I should like to call to your attention, or recall to your 
attention, have already been recommended in effect by the Interstate 
Commerce Commission. For example, there are our suggested changes 
dealing with freight forwarder associations in that clause, and in the 
dry-bulk commodity section. In other matters where we seek changes, 
the setup presently existing has been criticized by the Interstate Com- 
merce Commission. 

In the final analysis, the real benefits of a sound progressive trans- 
portation system under private ownership will redound to us all— 
the general public—in peace and emergency. We earnestly recom- 
mend to Congress prompt consideration and adoption of the report’s 
recommendations. We shall be glad to assist the committee in any 
possible manner. 

I appreciate your courtesy in listening to that presentation. 

Mr. Harris. Thank you very much, Mr. Secretary. That, I as- 
sume, does complete your statement. 

Secretary Weeks. Yes, sir. 

Mr. Harris. You referred a moment ago to legislation that had 
been proposed. I assume that you mean by that that legislation has 
been submitted and fierediaced, I believe, by the chairman of this 
committee, by request, to carry out fully the recommendations which 
you have so thoroughly outlined here this morning to the committee. 

Secretary Weeks. Yes, sir. There are two House bills, H. R. 6141 
and H. R. 6142, and one Senate bill, S. 1920. I think they have been 
introduced by request. 

Mr. Harris. It is noted that you did deviate from your prepared 
statement on an occasion or two, and I assume you would want the 

entire statement to go into the record, and you might of course revise 
your remarks as you see fit, in accordance with what you have said. 

Secretary Weeks. Yes. 

Mr. Harris. Mr. Priest, do you have any questions? 

Chairman Priest. Mr. Chairman, before asking any questions, I 
wish first of all to emphasize again what the chairman of the subcom- 
mittee said in opening the hearings this morning, that the subeommit- 
tee and all members of the committee who find it possible to be here 
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felt that it was important before we began hearing on the specific 
legislative proposals which might come in the next session, that we 
hear an explanation of the report from the Cabinet Committee group, 
and from the transportation types of modes affected by any legislation 
that might grow out of this report. I wanted to emphasize that be- 
cause the subcommittee chairman has been under some pressure, I 
might say, and I know on my own that that is true, to hear a large 
number of witnesses on this particular occasion. I want simply to 
corroborate what he had said, that this is confined to the report. 

Now, Mr. Secretary, I shall just ask one or two questions here for 
clarifying purposes, on further amplifying. 

At the bottom of page 9, you summarized some testimony in the 
words of the report, and you state, or the report states that the trans- 
portation industry operates today, at the top of page 10, in the gen- 
eral atmosphere of pervasive competition. It seems to me that per- 
haps for everybody concerned, a little fuller amplification of just what 
we mean by “operating in an atmosphere of pervasive competition.” 
It might be explained in a little more detail, if you don’t mind. 

Secretary Weeks. Well, Mr. Chairman, the “pervasive competi- 
tion” to me means all-embrasive competition. As I pointed out in the 
statement, 30 years ago—or going back still further when the Inter- 
state Commerce Act was set up—there was in effect a monopoly of 
transportation which continued to a considerable degree through the 
1920’s. The figures that I called to the attention of the committee, it 
seems to me, indicate the trend. I said as recently as 30 years ago or as 
recently as 1929, the railroads had 76 percent of the intercity ton- 
mileage traffic. Today they have 52 percent. In that period, the two 
significant increases have been in pipelines from 4 to 14 percent, com- 
paring 1929 with 1953, and the trucks for 3 to 17 percent. 

I believe that this trend may, unless steps are taken, accentuate 
itself, and the competition that I described will be increasingly in 
evidence. I do not mean to say that these trends are necessarily un- 
healthy. Rather it is my belief that public interest requires that our 
regulatory policy should recognize them. I am thinking now of a situ- 
ation in my own State where a circumferential highway has been run 
around the city of Boston, on an are about 10 miles out of the city. 
That is in a country that very recently, comparatively speaking, was 
real country. Today the amount of industry that is growing up along 
that circumferential highway in a place where 10 or 15 years ago no 
one thought of having an industrial establishment, must mean that 
there is going to be a Jot more trucking business serving that type of 
industrial setup. 

I say, Mr. Chairman, all I have to substantiate the claim of per- 
vasive competition is figures which indicate a trend, which trend I 
suspicion may accentuate as time goes on. 

Chairman Priest. Now, Mr. Secretary, I wanted to just clarify in 
my own mind some language at the top of page 8: 

Even though motor common carriers have experience tremendous gains in 
traffic they accounted for only a slightly larger share of motor-vehicle trans- 
portation in 1958 than in 1939, and the trend since 1948 has been gradually down- 
ward. Since 1950, the motor common carriers’ share of total intercity ton-miles 
has even declined slightly. 

The figure there, the comparison of 1953 and 1939 is only slightly 
larger. Is that a percentage, or volume, or would it make any differ- 
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ence whether the figure referred to a percentage of the transportation, 
or the number of intercity ton-miles¢ 

Secretary Weeks. The first reference is to a percentage of intercity 
ton-miles by motor vehicles and the second has reference to a per- 
centage of total intercity ton-miles. 

Chairman Priest. I have just one further question, and I will yield 
the floor. 

I was interested because I have looked into that part of the report 
somewhat, and I have been greatly interested in the proposed change 
in the statement of policy in the report. You referred on page 23, to 
some apprehension being felt that a proposed change in the policy 
statement might lead to rather broad entry into various fields or 
various modes of transportation by modes that previously had not 
engaged in that particular type of transportation. The language you 
referred to was: 

To require that such minimum economic regulation be fair and impartial without 
special restrictions or limitations on individual modes of transport. 

Now, you stated that the committee did not recommend and in no 
way intended the result to be what you said was in some quarters, an 
apprehension. wre 

My question was whether the committee intended or not, 1s it con- 
ceivable that the language you have included here, the recommenda- 
tions you have made, might end in the result which you say you did 
not intend ? 

Secretary Weeks. We do not think it would. But we have no inten- 
tion of permitting such a result, and if the judgment of the committee 
would be that it would result in such an end result, I would suggest 
a slight change in the language to guard against such an eventuality. 

Chairman Priest. Of course those are things that the committee 
will go more fully into, but I wanted to be certain that we under- 
stood that particular point. 

I have just one other question on this statement of policy. You in 
your statement of today, which was a very comprehensive statement, 
and I think covered the report rather completely, at the bottom of 
page 6, state that— 

We have not attempted in the report to alter or equalize the inherent or induced 
advantages or disadvantages of the different modes of transport. 

I think, in different language, you mentioned that 2 or 3 other times 
in your statement this morning, and yet I believe if I am correct, 
in the recommended amendment to the policy statement, that lan- 
guage which refers to the inherent advantages of each type or mode, 
would be deleted, is that correct? That language would not appear, 
the language that was in the Transportation Act of 1940, it would 
not appear in the new statement of policy ? 

Secretary Werks. We say on page 8 of the report, Mr. Chairman, 
No. 4, in the middle of the page: . 

To reduce economic regulation of the transportation industry to the minimum 
consistent with the public interest to the end that the inherent economic advan- 
tages, including cost and service advantages, of each mode of transportation, 
may be realized in such a manner so as to reflect its full competitive capabilities. 

I read that to mean that inherent advantages, from the standpoint 
of cost and service, must always be present in the opportunities offered 
to any particular mode of transportation, and if any transportation 
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agency or mode of transportation has inherent advantages of cost 
and/or services, they must be allowed to play a full part in the deci- 
sion as to where the traffic goes. 

Chairman Prrest. Well thank you, Mr. Secretary. 

Mr. Chairman, I will yield at this time. 

Mr. Harris. Mr. O’Hara ? 

Mr. O’Hara. Mr. Secretary, I want to compliment you on a very 
comprehensive statement supplementing the report of the Commission. 
I realize that a great deal of thought has gone into the statement 
which you have made. My first impression, as I read very carefully 
vour statement, as I read and listened to you, was whether you were 
going to recommend that the ICC be abolished ? 

Secretary Werks. By no means. 

Mr. O’Hara. You feel it does have a functional purpose in the 
transportation system ? 

Secretary Werks. We most definitely do feel that, and we feel that 
it not only would continue to function but could do it even more to the 
advantage of the transportation system generally than it does today. 

Mr. O’Hara. I want to say in complete candor that I realize that 
the general statement which I might agree with; when you get down 
to legislation, I might want to be a little more careful. I just wanted 
to emphasize that Mr. Secretary. 

Mr. Secretary, would you say, as a whole that we have the best 
transportation system in the world as it exists today, with all of the 
things we find fault with ? 

Secretary Werks. I think so. 

Mr. O’Hara. Do you know of any other country that compara- 
tively has developed a transportation system that meets in so many 
ways the growth and the program and development of this country 
as our own transportation system does today ? 

Secretary Weeks. I could well agree with that statement. 

Mr. O’Hara. This committee has spent some time in past years in 
studying some of the transportation of other countries. Personally, I 
think it would be my observation of what I have seen, that nowhere 
are they afforded the water and the rail and the truck and bus, and 
all of the facilities we have in transportation in this country, and 
which we need so badly in this country, including air transportation. 
I just wondered in approaching this problem, if we do not have to be 
a little careful and realize that some of these things which we some- 
times find fault with are the result of the growth and the development 
of this country. Do you not think that that is possible, Mr. Secretary ? 

Secretary Werks. Mr. Congressman, you have said nothing that I 
can disagree with. I would add, or supplement what you have said, 
sir, by a statement that nothing remains stable in the transportation 
or any other industry for that matter. There are technological and 
service advances, and we think as I have attempted to point out that 
regulatory legislation has not kept pace with the developments in the 
field. We think that if action were taken now along the lines that we 
recommend, that that would not be the end of it. You would come 
along 5 or 10 or 15 years from now and bring it more up to date. 

But we do feel from the standpoint of bringing real competition 
into the picture, and from the standpoint of protecting the very vital 
common carrier industry, that something should and in fact has to be 
done. 
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I think, if I may say again, that most people or many people do not 
realize how vital the common carrier system is, particularly to the 
little fellow who can’t afford his own transportation, and who hasn’t 
the facilities to go out and bargain for transportation by contract, or 
bilateral contract. He has to depend upon the common carrier. 

Mr. O’Hara. And, of course, I think sometimes we forget about the 
overall transportation systems until we get into an emergency such as 
war to fully appreciate how tremendously important each segment of 
our transportation is to us. 

Speaking of the little fellow, Mr. Secretary, it has been my long- 
time impression, coming from a small community, and a State where 
freight rates are rather high, that the little fellow, the little shipper, 
does not get quite the consideration the big shipper gets in the whole 
ratemaking setup. Do you have anything to add to what I have said, 
or if you want to disagree, I assure you the door is open. That is my 
impression. 

Secretary Werks. I can only say, of course, in the common carrier 
field, he cannot, I believe, be discriminated against. In the contract 
and private field, he can be, and that is one reason why we think some 
changes are indicated. As long as you hold to a common-carrier sys- 
tem, I don’t see how he can be discriminated against, at least if he can, 
he should not be. 

Mr. O’Hara. The impression that I generally have is that the large 
shipper has so many more facilities for getting advantages in rate- 
making than the small shipper has, and it does result in a higher rate 
for the small shipper than the big shipper, and the big shipper has an 
advantage in getting a lower rate. I suppose that has been the age- 
old problem of transportation and it is going to exist as long as we 
have transportation. But I certainly agree that there should be some 
further consideration such as you have spoken of, of the little fellow, 
because I don’t believe he has received his due share in regard to 
freight shipments and freight rates. 

Mr. Chairman, there is one other thing that I would like to say. 

You recommend the abolishment of special Government rates. I 
know there has been legislation introduced but I was one of those, 
one of the few who opposed the Bulwinkle bill, and I still am opposed 
to cancellation of that special rate which is given to the Government, 
because I think they are entitled to it. Pechape there are some good 
strong arguments against it, but I think there is a lot to be said for 
it because of the special monopolies which were granted to the rail- 
roads. There were tremendous acreages of land and some of the very 
valuable land that was given to the railroads by our Government. 
That was given at the time they started out and it was necessary, but 
I think there will be some who will oppose any attempt by Nectladion 
to cancel that existing privilege which the Semen has. 

Secretary Weeks. Mr. Congressman, we do not suggest its abolish- 
ment, we suggest a modification, and I am sure Secretary Wilson, 
when he appears today, will touch on that phase a little more fully. 

Mr. O’Hara. That is all, Mr. Chairman. 

Mr. Harris. Mr. Granahan ? 

Mr. GranaHANn. The Hoover Commission, Mr. Secretary, published 
its material, and listed many outside experts and consultants. Did 
your committee bring in any outside consultants or experts? 
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Secretary Werks. I think before you came in, sir, I referred to a 
working committee which the Presidential Advisory Committee ap- 
pointed, and who have spent a good deal of time and effort in studying 
this problem. I have spelled out the composition of the working 
committee, and the manner of their operation, and it is on page 2 of 
my statement. I would be glad to go into it again now if you care to, 
but it is set forth there. We had a committee of six, all experts in the 
field, but connected with no particular transportation industry or 
mode of transportation. They were all experts in the field. 

Mr. Grananan. That is what I meant to say, experts in the trans- 
portation field. 

Secretary Weeks. Yes. 

Mr. Granauan. That is all. 

Mr. Harris. Mr. Hale? 

Mr. Hate. Mr. Chairman, I want to compliment the Secretary on a 
very able and very interesting and in the main, a very persuasive 
statement. There wasn’t any part of it that I was not interested in, 
but perhaps what struck me most forcibly was the part in which he 
discussed the increase of contract carriage, and private carriage, as 
oppened to common-carrier carriage. Can you hear me, Mr. Secre- 
tary ¢ 

* eR Weeks. Yes. 

Mr. Hae. I was wondering in the first place, what the Secretary 
considers the cause of this trend, and whether he thinks that there is 
any optimum relation between the one and the other for which we 
should strive, if I make myself clear. 

Secretary Werks. Well, I don’t know, Mr. Congressman, that you 
can set down an optimum percentage participation of each. 

Mr. Hate. I should suppose that you could not, but I just wondered 
about it generally. 

Secretary Weeks. I think where you would have to do it, if you 
want to arrive at a proper distribution, you have to do it in the man- 
ner that we have suggested, simply to sharpen the definition of a pri- 
vate carrier, and sharpen the definition of a contract carrier, and then 
they will participate in the fields in which they are supposed to par- 
ticipate and should participate. We have no quarrel as a committee, 
whatever, with private carriage or contract carriage. In a sense we 
are maybe following the lead of the Interstate Commerce Commission 
which has recognized, as I have quoted, the difficulties involved, be- | 
cause the definition is not sharp enough for private and contract car- ) 
riage. By quoting secret rates and selecting choice traffic, they are 
taking business from the common carrier who is required to serve all 
and to serve on the basis of published rates. We do not think this ! 
situation is good. ) 
Mr. Hae. I suppose, as particular units of industry grow stronger | 
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and more successful, they tend to provide their own trucking and car- 
riage facilities; is that right? 

Secretary Werks. Yes, and of course the larger the business enter- 
prise, the more surely they are able to look after themselves through 
their own private carriage, or contract carriage, and one thing and 
another. 

Mr. Hate. But it is true, is it not, that the common carrier is the 
great safeguard and reliance of small business ? 
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Secretary Werks. We feel that if you do not continually think of 
common carriage and of its place in the transportation field, that it is 
not going to be good for that type of carriage and it is not good for 
the country, and certainly not good for the little fellow win has to 
depend upon common carriage. 

Mr. Hate. I think that that is all, Mr. Chairman. 

Mr. Harris. Mr. Rogers. 

Mr. Rocers. Mr. Secretary, I want to compliment you on a very in- 
clusive statement, and one that was very easy to listen to. I enjoyed 
it very much. 

There are several points that I would like to clear up, but I will only 
go into one at the present time. 

I think you realize, of course, the concern that has been caused in 
the trucking industry, that is, the motor-transportation industry, by 
this report. Now, I wonder if you could give me the specifics in the 
report that in your opinion have caused this turbulent concern in the 
motor- -transport ation industry ? 

Secretary Weexs. I must say, Mr. Congressman, that it puzzles 
me as to what has caused what seems to be concern. I see nothing 
in the report that can damage any industry over the long pull. The 
changes, if any, would come gradually, and I cannot for the life of 
me see why the industry as a whole would not benefit—and I am cover- 
ing the field here—would not benefit from these recommendations. 
In the first place, common carriage is present in all transportation 
fields, practically speaking, and certainly it must be protected. Cer- 
tainly, if you allow free play for competition and pricemaking, cer- 
tainly there may be some changes in the distribution of the traffic. 
However, they will go both ways, because there is a definite field for 
every type of transportation that this country boasts of. There is 
a definite field of operation available to it. There must be. We have 
no desire to see it otherwise. 

Mr. Rogers. Do you feel, Mr. Secretary, that if the recommenda- 
tions of this committee are carried on and put into the law, that, gen- 
erally speaking, the motor transportation industry will not be injured 
or jeopardized ? 

Secretary Werks. I do not think that they will be injured or jeo 
ardized. ‘They may readjust possibly in the type of traffic they handle 
over the long pull, but I see no great changes. In any event, I should 
like to emphasize again to the ‘committee that in these recommenda- 
tions we have been thinking, not of various modes of transportation, 
but we have been thinking of the national defense and transportation 
position in national defense. We have been thinking of the people 
of this country who buy transportation and who are spending their 
money into the billions for transportation. We want to give them 
an opportunity to buy their transportation to the best advantage of 
each one who wants to ship a bill of goods. 

Mr. Rocers. Thank you, sir. T hat is all, Mr. Chairman. 

Mr. Harrts. Mr. Dolliver. 

Mr. Dotxiver. Mr. Secretary, I join in the encomiums that have 
been given you by the other members of the committee as to the excel- 
lence of your statement and its interest and readability. I likewise 
say that the report to the President prepared by the Advisory Com- 
mittee is an excellent document, and certainly it deserves the atten- 
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tion of this committee and of the country. It contains some very 
important recommendations. 

Now, a little on the lighter side, perhaps, I notice the makeup of 
the Presidential Advisory Committee on Transport Policy and Organ- 
ization consists of 3 members and 4 ad hoc participating members. 
I wonder if you could tell me what that “ad hoc participating” means. 
It isan enigma to me. I am not a Latin scholar, as you observe. 

Secretary Weeks. Well, they came in as their interest appeared in 
the general subject under discussion. The three regular members are 
the Secretary of Defense, the Director of the Office of Defense Mobi- 
lization, and the Secretary of Commerce. Then, as their interest 
appeared in the carrying of mail, or in the agricultural picture, or 
what not, they came in “ad hoc.” I 

Mr. Harris. If you would yield at that point, would it be fair to 
say that they acted in an advisory capacity and had no vote what- 
soever ¢ 

Secretary Werks. They voted on the report, all of them. They 
participated and voted on the report, but their participation in the 
main was assigned to their special interest. 

Mr. Do.uiver. I do not wish to pursue it further, but it rather 
puzzled me, and I am glad to have this explanation, Mr. Secretary. 

Secretary Weeks. I do not want to go into a discussion on Latin 
with you either. 

Mr. Dotuiver. Now, there are some more serious inquiries that I do 
wish to make. That is particularly with respect to statements on page 
13 of your prepared statement, Mr. Secretary. Preliminary to that 
let me ask you this question: It is not the desire or the intention of 
this report to indicate an abandonment of the regulation of trans- 
portation in this country ? 

Secretary Wepxs. By no means. 

Mr. Dottiver. Of course, if we had no regulation, the transporta- 
tion agencies of this country would be in utter chaos, would they not? 

Secretary Weeks. Yes, sir. 

Mr. Dottiver. We must have sensible and adequate and legisla- 
tive and administrative regulation of our transportation agencies; 
is that not true? 

Secretary WeEKs. Yes, sir. 

Mr. Dotiiver. Whether it be by the Interstate Commerce Commis- 
sion, or by the Civil Aeronautics Board, or by whatever agency it 
would be carried out? 

Secretary Werks. That is right. 

Mr. Do.iiver. Now, the thing that you are proposing in your re- 
port to the President on this Advisory Committee is a change in the 
policy to meet the conditions which have developed over a period of 
time; is that not true? 

Secretary Werks. Yes, sir. 

Mr. Dottiver. On page 13 you make certain ratemaking recom- 
mendations. You would not be averse, I am sure, to having your 
attention called to some of the possible results of what you have sug- 
gested here. For example, in that first recommendation, to limit the 
regulatory authority to the prescription of reasonable minimum or 
maximum rates, would that not leave a very considerable degree of 
uncertainty as to rates which were to be charged by a carrier? That 





tit A te 


ea AS Da ae RARE cc 


al 





ery 


» of 
yan- 
ers. 
ans. 


d in 
are 
obi- 
rest 
, or 


r to 
hat- 
‘hey 

the 


ther 
ary. 
atin 


I do 
AZO 
hat 
no 

ans- 


rta- 
not ¢ 


isla- 
cles ; 


mis- 
*y it 


r re- 
. the 
d of 


com- 
your 
sug- 
t the 


n or 
e Of 
That 








: 
| 
| 
| 
) 


TRANSPORT POLICY AND ORGANIZATION 39 


is, if you limit the regulatory authority to merely a minimum or a 
maximum rate. Would there not be an area in there where there would 
be complete uncertainty as to what a shipper would be charged ? 

Secretary Weeks. No, Mr. Congressman, I do not think so. We say 
only in effect that the Interstate Commerce Commission shall not 
prescribe precise rates. But suppose you are a transportation agency 
and you propose a rate, then under the proposals the ICC would have 
continued authority to see that it is compensatory and nondis- 
criminatory, and would have authority to see that it shall not go below 
certain limits or above reasonable limits. 

The rates have to be public. They are open and understood rates, 
and subject to the revised suspension powers which we mentioned. I 
say here at the bottom of page 13, that— 

Needless to say, the provisions of the act requiring all common carriers to file 
and publish any changes in their tariffs, and thereby to expose them to attack 
by other carriers and shippers in the commission or in the courts, are not 
disturbed by these proposals. 

Mr. Dottiver. Let me pursue this a little further now. Suppose 
the maximum rate for a certain service is set at 8 cents per unit, and 
the minimum at 5 cents. Would it not be entirely proper to fix the rate 
of 614 cents, set up by the carrier, in order that unforeseen and un- 
published changes be made by the carrier to the discrimination against 
a certain operation, to the discrimination against a certain shipper, 
and to the discrimination against a certain are? 

Secretary Weeks. We think that the prohibition against discrimina- 
tion continues unchanged, and we think that there can be no un- 
published rates. The rates by common carrier would have to be 
published and thoroughly known. 

Mr. DottivEr. You have anticipated, in other words, that difficulty 
which might possibly arise under this statement that it has to be 
limited ; is that right 

Secretary Werks. Certainly. We have said that it must be between 
the top and the bottom layer, and it must be published, and it must 
not be discriminatory. The only change is that the Commission shall 
not say it shall be precisely this rate. 

Mr. Dotutver. The second thing you say is: 


Modify the regulatory authority’s power to suspend rates. 


At the present time, as I understand it, a suspension of the new rate 
follows automatically the objection of a competitor, the shipper, or 
nearly anybody that has an interest in it. 

Secretary Werks. Well, today the ICC has authority to suspend 
a rate prior to application when a complaint is made. About 90 
percent of the complaints are by carriers, as I pointed out, and 10 
percent by shippers. If I understand your question correctly, this 
suspension power was put in in 1910 to protect a shipper when he 
only had one way to ship, as far as his traffic was concerned. It was 
to give him an expeditious remedy or protection against rates which 
might possibly be unreasonable. 

Well now, today, as we propose it, we simply provide this screen to 
test the complaint. If you do not pass the screen, you cannot get 
into the suspension area. To pass through the screen, the complain- 
ant must show that the rate is probably unlawful and that it would 
cause him injury, and so on. Having pased the screen we shorten 
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the suspension time from 7 to 3 months, and then we put the burden 
of proof on the complainant if the complainant is also a carrier. If 
he is a shipper, the burden of proof is still on the carrier proposing the 
rate. 

Mr. Dottiver. To shift the burden of proof, does that not put an 
unreasonable burden upon the competitor, to go in before the Com- 
mission and demonstrate to the Commission that the charge of the 
new rate is improper or unreasonable, where the only person who is 
actually familiar with the conditions is the carrier who is publishing 
the new rates? In other words, the changing of the burden of proof 
really makes it impossible for a suspension to take place, because 
under your proposal the burden shifts from the carrier to the 
competitor. 

Secretary Werks. No; I would not say that is so. 

Mr. Dotuiver. You do not agree with that ? 

Secretary Weeks. I do not agree. I would like, if I may, to ask 
Mr. Ray, General Counsel, if he would comment on that. 

Mr. Doxtiver. I would be glad to hear Mr. Ray’s comment. 

Mr. Ray. I merely wanted to say, Mr. Congressman, that in most 
cases, in the conventional case, under the procedures of the Interstate 
Commerce Act, by complaint after a rate has gone into effect, the 
competitor carrier or the shipper always carries the burden of proof. 
Where the competitor seeks what we consider, or what the Committee 
considered as a somewhat unusual remedy, he should be prepared to 
come forth and show his case. 

Mr. Douuitver. May I interrupt there? You say the burden of 
proof is on the competitor, or the shipper, and that is after the sus- 
pension period has elapsed; is it not? 

Mr. Ray. I was referring to the more conventional remedy of com- 
plaint after a rate has gone into effect. 

Mr. Dotxiiver. You are not talking about suspension now ? 

Mr. Ray. No. So there seemed very little more, if any reason to 
have the burden different in the case of a competing carrier under 
suspension. 

Secondly, I think the burden of proof after the showing of probable 
cause which the Secretary referred to as a screen, tends to become 
relatively unimportant, because these proceedings take pe before 
the Interstate Commerce Commission and it has plenty of weapons at 
its command to see to it that it is getting the facts. That procedure 
and its powers provide ample procedure regardless of the burden to 
make certain that the facts are properly established before it. 

Mr. Dotiiver. Thank you very much, 

Mr. Secretary, No. 3 is there, the revision of long- and short-haul 
clause. If I remember the history of that very controversial legisla- 
tion a good many years ago, it resulted from the competition of the 
Panama Canal and their coastal shippers, for transcontinental rail- 
roads. Some of the interior points like the district that I represent 
felt they were greatly at a disadvantage because of that water com- 
petition. me 

Do you anticipate that your proposal for a revision of that long- 
and short-haul clause could possibly result in discrimination against 
localities in this country, that is, inland localities away from competi- 
tive forms of transportation ? 
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Secretary Weeks. I do not think so, sir. Also, I would call your at- 
tention to the fact that in some nine-hundred-and-eighty-seven-odd 
‘ases in 1954, that 95 percent of them were granted by the Interstate 
Commerce Commission, and only 1 percent were turned down. I 
think nine cases. The others were still pending at the time of the 
review, or they were withdrawn. This change would simply acceler- 
ate the procedure a little more, and it seems fairer to us. 4 

Mr. Doutitver. Finally, let me ask you a question about N o. 4, Au- 
thorization of Volume Rates. Would you see a danger in there of 
discrimination against a small shipper as against a large shipper I 
seem to recall that some of our great corporations in the days before 
regulation secured their competitive advantage by making or getting 
rebates or special favors from the railroads because of the volume 
of their traffic. 

Secretary Weexs. Volume business or volume prices or what not 
are an integra: part of our whole economy. If you sell 1,000 pair of 
stockings, you may get a different price than you do if you sell 2 
dozen. But you must not discriminate. Everyone to whom you give 
the volume rate must participate on an equal basis. The whole thing 
is inherent and integral to our system. 

Now, obviously, in this traffic business, I should assume one shipper 
who has volume enough to seek the volume rate might get a better 
price than a shipper who buys half a carload or what not. But there 
is still no discrimination except that you must treat everybody alike 
on the basis of whatever they are buying. 

Mr. Doruiver. Mr. Chairman, I must not pursue this further. I 
just want to make this final comment. I think that these questions of 
mine illustrate the doubts that are going on in my mind and perhaps 
in the minds of others concerning these rate recommendations. The 
question of transportation rates is one of the most difficult and one 
of the most vexing that this committee or any of the governmental 
commissions or departments have to deal with. It is extremely diffi- 
cult. I for one do not believe that any quick panacea is going to be 
found. It is going to take a lot of study on the part of this committee 
and the Congress. 

Chairman Priest. Will the gentleman yield for one question? It 
relates to the question asked by the gentleman with reference to maxi- 
mum and minimum rates. I had wanted to go into that, but decided 
I would not at this time. I simply want to ask this question, Mr. 
Secretary. Did the committee in its study of the maximum and mini- 
mum rate recommendation, have before it any experience of any 
regulated transportation either in this country or in any other country 
under a maximum and minimum rate procedure ? 

Secretary Weeks. I will have to have a little help on that one. 

Chairman Priest. I do not want to burden you with that answer 
now. I just wondered if there was of record any system of transpor- 
tation rate regulation in which a maximum-minimum rate regulatory 
procedure was used and had been successfully used or otherwise. 

Secretary Werks. I would like to provide the answer to that for 
the record. I think there was something of that nature but I cannot 
remember. 

(The following information was later supplied :) 


The President’s Advisory Committee on Transport Policy and Organization 
had access to information about transport conditions and Government transport 
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policies in several foreign countries. Conditions of Government ownership, 
legal traditions and institutions, and established commercial practices in each 
country differ greatly from those of the United States, and for this reason the 
Advisory Committee did not draw upon foreign experience in recommending 
techniques of rate quotation and regulation. 

The concept of minimum-maximum rate limits as recommended in the report 
was based on the present framework of ICC regulation. It is important to note 
that this concept is already an integral part of our regulatory policy as admin- 
istered by the ICC. When rates are attacked, it is generally on the basis that 
the rates are either too high or too low. The proposed change would simply 
confine the ICC’s authority to the prescription of minimum or maximum rates 
and delete only its power to prescribe precise rates. We have also restricted 
the ICC in adjudicating the reasonableness of rates complained of as too low 
by excluding from its consideration how the rates would affect interearrier com- 
petition. The modification of this concept is believed to be a logical amendment 
to present provisions of the act in the light of present competitive conditions in 
transportation. Under these conditions carriers should be allowed more freedom 
to reflect cost and service characteristics in their rates on competitive traffic. 

It was the observation of the Advisory Committee that transportation in some 
foreign countries, as in the United States, has become more competitive and that 
there is strong evidence of a trend toward basing rates on cost and away from 
a value of service basis, The precise form of this adjustment has varied accord- 
ing to the practices and laws of each country. 

In France, for example, the principal means of placing rates on a cost basis 
was a reclassification of commodities, which took place in 1947. Whereas, the 
ratings under the older classifications were based largely on the value of the 
articles to be transported, the new classifications were based generally on loading 
characteristics, regardless of value, with ratings varying directly with the 
economies of handling the commodities. French railroads also allow volume 
discounts and agreed on contract rates where a stated volume of traffic is 
assured. They also reflect the higher costs of branch line service in their rates. 

Since 1953 British Railways have been required to publish only maximum rates, 
and they have followed the practice of reflecting cost of service in the rates 
actually quoted. The declared purpose of this practice is to recapture for the 
rails traffic on high volume lines where rail service in volume has a cost ad- 
vantage, and to relinquish to the motor carriers traffic on lightly uned lines where 
truck costs are less than rail costs. British Railways also make agreed charges 
or contract rates. 

In Canada, rails have reflected their cost advantages in volume shipments by 
making contract or agreed rates with individual shippers when the shipper 
guarantees a specified portion of his traffic. The report of the Royal Commis- 
sion on Agreed Charges, issued February 2, 1955, recommended the extension 
of this practice. 

None of the exact methods of quoting rates or of rate regulation in foreign 
countries are applicable to American conditions. But in certain countries the 
influence of pervasive competition is being recognized, and the underlying prin- 
ciple for rate making is rapidly shifting from value of service to cost of service. 


Chairman Priest. I shall not press for that answer at this time. 
Thank you, Mr. Dolliver. 

Mr. Dotuiver. I yield the floor. 

Mr. Harris. Mr. Friedel. 

Mr. Frrepex. Mr. Secretary, I will be very brief. There is one 
question I would like to ask. 1 will preface it with some remarks. We 
have pipelines in our country for natural gas, oil, and gasoline, and 
we speak of common carriers and fair competition. Has the Presi- 
dent’s Advisory Committee ever considered a pipeline as a common 
carrier ? 

Secretary Weeks. Oil pipelines are common carriers subject to 
ICC regulation. 

Mr. Frrevex. They are not open to competition, are they? 

Secretary Weeks, We, in this basic study, did not go into the pipe- 
line question as thoroughly as we did the other modes. of transporta- 
tion. But oil pipelines are subject to ICC regulation. 
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Mr. Friepet. I have listened patiently to your statement, and I am 
wondering whether there is any idea of doing away with the ICC? 
I look on page 4, and just quoting from your remarks, in the second 
paragraph: 

Despite these evident changes, our regulatory policies have not kept pace. 

On page 5, the second paragraph: 


The passage of time has proven that these provisions are conflicting and 
inadequate. The Interstate Commerce Act as it is now constituted includes a 
diversity of purpose which leads to a confusion of regulatory policy. 


Then on page 7, I notice underscored : 


Notwithstanding these evident needs, the common carrier system in America 
is being steadily weakened. 

It raises a question with me, whether there is an intention to do 
away with the ICC. 

Secretary Werks. Absolutely not. We think that obviously you 
could not conceive of doing business in this field without the Inter- 
state Commerce Commission, and we believe that if the recommenda- 
tions should be adopted the Interstate Commerce Commission could 
do a more effective job in this field. The ICC has over 260 com- 
modity classifications, and there are tens of thousands of rates in- 
volved. It is a monumental task that faces the Interstate Commerce 
Commission. That is why we recommended more provisions of more 
funds or what not for them in their research and other activities. We 
certainly do not think of doing business without ICC and in fact we 
feel certain that ICC will do a more effective job in the regulation 
field under these provised conditions. 

Mr. Carriee. I wish to commend you upon a very fine report, Mr. 
Secretary. Now, on page 13, of course, you have your recommenda- 
tions as to ratemaking. Did your committee have in mind any par- 
ticular definition of what is a reasonable rate when you made these 
recommendations ? 

Secretary Werks. We only say that the rate must be compensatory 
and shall not be unreasonable on the high side. I do not think it is con- 
ceivably possible to spell out how the regulating body shall determine 
those things. They vary too greatly. I would say that you have to 
depend upon this zone of reasonableness with compensatory bottom 
in it and not too high a top. 

Mr. Carricc. There was no real criteria that you had established for 
the purpose of determining the reasonableness of a rate. That is when 
you were making these recommendations, is that correct? 

Secretary Weeks. Well, we look to the expert operations of the 
Interstate Commerce Commission. Since each case is pretty much 
different, I do not think that you can lay down any precise rule at 
all. You have to depend upon those two limits. 

Mr. Carriec. Each case then will be interpreted on its own indi- 
vidual merits; is that the way this will be done? 

Secretary Weeks. I would assume so. It always has been done that 
way, I am sure. 

Mr. Carriae. Thank you. 

Mr, Fuynt. Mr. Secretary, I would like to join with my colleagues 
in complimenting you on the analysis of the report which you have 
Just presented to us. While I find myself in disagreement with cer- 
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tain of the recommendations, I nevertheless commend you for the 
clarity and the frankness and the evident sincerity of your analysis, 
and of the entire report. There are one or two things that are puz- 
zling, judging from the questions which have preceded mine, and 
puzzling to the other members of the committee and to myself. 

One is the question of minimum and maximum rates. If such min- 
imum and maximum rates should be permitted, under the recom- 
mendations of the report—if enacted into law—would the carriers 
concerned be authorized to set rates within the minimum and maxi- 
mum to such preferred customers as they desired ? 

Secretary Weeks. I think there would be no preferred customers. 
There can be no discrimination, and the rates must be published and 
must be nondiscriminatory. But otherwise if the carrier makes a 
rate that is compensatory and otherwise reasonable subject to the 
judgment of the Combanienah: that is the rate. 

Mr. Fiynt. I think that is a clarifying statement. 

T also notice throughout your statement, which I say is a very clear 
analysis of the report, I notice a trend to do away with certain regula- 
tions, and certain regulatory measures which might have the effect of 
discriminating at the present time in favor of one mode of transporta- 
tion as against another. Generally, is that one of the bases of the re- 
port, that such discriminatory measures be done away with? 

Secretary Werks. Well, we certainly do not believe in discrimina- 
tion between modes of transportation, and if there is any, we would 
want that done away with. We want to have the transportation go 
where it should go on a cost and service basis. 

Mr. Fiynr. Along the line of discrimination, those of us who live 
in the Southern States for a long time have protested with all of the 
vigor at our command against discriminatory freight rates on identi- 
cal commodities which come into and leave our area as contrasted with 
lower rates which apply to other sections of this country. Is there 
anything anywhere in this report which contains a recommendation 
which would eliminate these discriminatory freight rates as to sections 
of the country ? 

Secretary Werks. I shall have to ask some of my staff. Mr. Con- 
gressman, that is a technical question, and I should like to have the 
privilege of supplying the answer to that for the record, and for you, 
if I may. 

(The following information was later supplied :) 

The report does not contain any recommendations which would reduce the 
power of the Interstate Commerce Commission to remove discriminations, par- 
ticularly those between areas and sections of the country. 

Mr. Fiynt. Thank you, Mr. Secretary. I have no further ques- 
tions at this time. 

Mr. Harris. Mr. Heselton. 

Mr. Heseiton. Mr. Secretary, I would like to join my colleagues in 
commending you highly on the clarity of your report, and on the work 
of the Committee. I doso most sincerely. I am not a member of the 
subcommittee, and I appreciate the courtesy which has been extended 
to me to attend these preliminary hearings. I realize the limited 
scope of these hearings and I intend to keep within that scope. 

There was one particular phase of the Cheneittene report, and of 
your statement this morning, which interested me considerably. That 
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has to do with the proposed elimination of certain services, primarily 
railroad passenger services. That is very important up in our part 
of the country, as you know, and it has been a bone of contention there. 

As I read the recommendation of the Committee, it would seem that 
the wording would permit the ICC to override the State service re- 
quirements, solely if there is a net revenue loss. It goes on with other 
alternatives. I would like to have the record quite clear as to whether 
the Committee meant that all that would need to be shown would be 
a net revenue loss in order to eliminate that service, irrespective of 
the type of alternative service that might be furnished. 

Secretary Weeks. If you would look at the language at the bot- 
tom of page 21 

Mr. Hese.ton. That is in your statement ? 

Secretary Werks. Yes, in the statement. [Reading:] 

The Commission should exercise this proposed authority only where it finds 
that continuance would impose an undue burden on interstate commerce and 


that adequate service by other means of transportation are available to meet 
the public’s need. 





Mr. Hesston. I noticed that. My question was whether that lan- 
guage modified the language of the Committee recommendation which 
seemed to provide two alternative findings on the part of the ICC, 
and one would be to show net loss without other consideration. Did 
the Committee intend to leave that impression? Iam referring to the 
recommendations on page 18 of the Committee report. 

Secretary Werks. We say in the report: 

In order to alleviate this situation, the Interstate Commerce Act should be 
amended to provide that where the Commission finds that continuance of un- 
profitable facilities or services imposes an undue burden upon interstate com- 
merce, and that adequate service by other forms of transportation are avail- 
able to meet the public need, it may order the discontinuance of such services 
or facilities irrespective of the law of any State or the order of any State 
authority. 


To me that means, Mr. Congressman, that other things or other 
factors besides the straight profit or loss on that particular service 
should be and would be taken into consideration. 

Mr. Heserron. I suppose that will be a matter of further con- 
sideration, when we deal with specific legislation proposals, so I will 
not go further with that question. 

I would like, however, to ask you if the Committee broke down the 
high deficit of $705 million in 1953, so that our committee could know 
what was attributable to burdensome passenger traffic and what 
might be attributable to other factors. 

ecretary Weeks. It was all what was known as passenger deficit, 
and I think it includes the head-end business. But it is the so-called, 
the trade name of passenger deficit. 

Mr. Heserron. Finally, may I refer to your statement that “we 
recognize that much more will have to be done to place the railroad 
passenger service on a paying basis.” You do spell that out. I do 
not know whether the Committee went into that detail. 

Secretary Weeks. We did not go into it to any great degree. Ob- 
viously, this particular recommendation which we thought worthy 
of inclusion in the report, obviously it is not of any degree of magni- 
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tude as to cure the overall passenger loss. Other than that, we thought 
of no particular recommendations with respect to passenger business. 

Mr. Hesevton. What I had in mind was whether the Committee 
was impressed with the possibility that so-called commuter services to 
some of our large cities should be eliminated in order to reduce the 
passenger deficit. That is having in mind the suggestions from many 
areas, and the improvement to highways. 

Secretary WEEKs. We did not go into that, sir. 

Mr. Heseiron. Thank you. 

Mr. Harris. Mr. Secretary, I want to join other members of the 
committee in commending you for the very fine statement, based on 
the report which your Advisory Committee has made to the President. 

I, like some other members of the committee, want to know a great 
deal more about it. That is not that your statement has not been 
very inclusive and explanatory, but there are some highly technical 
questions raised, which I think will require a great deal of time and 
attention. 

You have observed the interest in the subject by the members of 
the committee in their attendance here. We do have almost a full 
attendance of subcommittee members and others we are glad to have, 
members of the Interstate and Foreign Commerce Committee. The 
interest that is manifested here by the presence of the members of the 
committee and this tremendous crowd of people who are here today, 
to me is an example of the importance of this matter to the public 
and to the American people. 

May I inquire as to the procedure your committee followed in ulti- 
mately coming to a conclusion which causes the report to be issued ? 
I am sure you, as Chairman, and other members of the Advisory Com- 
mittee, did get together and select your own staff and chose your own 
task force. Is that a true statement ? 

Secretary Weeks. That the members of the Advisory Committee 
selected our own staff and chose the task force? 

Mr. Harris. Yes. 

Secretary Werks. Yes, indeed we did. 

Mr. Harris. Did you use any special formula or any particular 
policy in determining who would be members of your task force to 
get this information together for you, or did you just make a selection 
here and yonder of people that had been recommended to you and 
people that you found out from your investigation were capable 

eople. 

‘ Seerdanty Weeks. Well, we attempted or we did not want to have 
any representatives of any transportation field or mode of trans- 
portation or any particular company. We had to stay away from 
that end of it. We wanted to get men who were knowledgable in the 
general field of transportation. With reference to Mr. Beard, and 
Mr. Shier, we were particularly interested because they are engaged 
in the purchase of transportation day by day, and that is their busi- 
ness, buying all kinds of transportation. We tried to get together 
people who knew the field, and were knowledgeable and competent, 
and I think we were successful. 

Mr. Harris. Did the task force or your committee hold hearings or 
take testimony ¢ 

Secretary Weeks. The task-force study lasted in the preliminary 
manner for 3 or 4 months, I guess, before we got into it. They did 
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not hold hearings. They publicly invited comments or observations 
or studies from various transportation agencies and modes of trans- 
portation. They did not hold formal hearings. They relied on what 
was presented by these modes of transportation, and I think every 
agency was heard from. 

Mr. Harris. Did the pipelines send in anything? 

Secretary Weeks. I think every mode of transportation was heard 
from except the pipelines. Then they made a great study of the 
studies made by committees of Congress and what not, and agencies 
of the type of Brookings Institution and so on. 

Mr. Harris. Did you 

Secretary Weeks. And also the Interstate Commerce Commission. 

Mr. Harris. Did you consult with the different modes of trans- 
portation or did you just invite their comments and accepted what 
they had to say? 

Secretary Weeks. Well, I am not—in the 3 or 4 months of pre- 
liminary work—I am not acquainted in detail with how they did. I 
am sure that they must have talked with representatives. 1 can get 
that information for the record if you want. 

Mr. Harris. Would you supply that for the record ? 

Secretary Weeks. Yes. 

Mr. Harris. And whether or not all of the segments or different 
modes of transportation were consulted during the course of the pre- 
liminary investigation ? 

Secretary Weeks. I would be glad if I may to supply a statement 
for the record as to just how they operated. 

Mr. Harris. I would appreciate it if you would. 

(The following information was later supplied :) 

The working group was organized with a view to securing in its membership 
persons who have spent a large amount of time in the study of transportation 
and in the practice of traffic management, making sure, however, not to include 
individuals who had particular interests in or were identified with particular 
types of transportation. These men had available not only the background de- 
rived from their prior work in transportation but also a substantial volume of 
literature, including the extensive hearings under Senate Resolution 50 in the 
82d Congress. 

The working group felt that the terms and conditions of their assignment as 
well as the extensive testimony previously put before the Congress made it 
infeasible to conduct any form of public hearings. Accordingly, the group an- 
nounced through the press its desire to receive comments from all interested 
parties in writing. Extensive submissions were made by the several trade asso- 
ciations representing each form of transportation with the exception of the 
petroleum pipelines. Moreover, individuals in the motor carrier, railroad, and 
water-carrier industries, in some cases, submitted materials in writing and in 
others conferred with one or more members of the working group. No parties 
who sought the attention of the working group were denied access to it. In the 
aggregate, quite comprehensive expressions of view and suggested recommenda- 
tions were brought before the working group through these processes and they 
appeared adequate to keep the group advised as to the current trend of thinking 
in the several segments of the industry. 

Mr. Harris. Now, as I understood from your presentation, your 
entire report is based on a privately owned and operated system of 
transportation under competitive conditions. 

Secretary Weeks. Yes, sir. 

Mr. Harris. I was impressed with your statement that we are the 
only nation in the world that has a privately owned and operated 
system of transportation. Time will not permit but it would be inter- 
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esting to me to have a comparison of the transportation facilities of 
this country with some of the other countries or nations who have a 
different kind. However, we will not undertake that. 

Now, is it the underlying basic principle of this report to improve 
and strengthen the transportation system under the conditions which 
you have just related ? : 

Secretary Werks. We believe it will, sir. We believe it will partic- 
ularly strengthen what we think is the important phase of transpor- 
tation, the common-carrier section of the industry. We certainly 
would hope that it would strengthen it. 

Mr. Harris. I was impressed with that that is what you intended to 
do. You also stated that there are no drastic recommendations. I re- 
ceived the impression that some of these recommendations here were 
very drastic. There might be a difference of interpretation of what 
the word “drastic” means. I received the impression that some of 
these recommendations here are quite drastic in their content and 
in their import. 

I am just wondering if in your purposes or intent here, there is not 
a question raised—which your committee recognized—that there was 
a growing trend in the problems developing between the common 
carrier and the contract carrier, the so-called exempt transpor- 
tation. Is that the trouble, the basis of what you have referred to, 
for the finding of our failure to keep abreast of our transportation 
system ? 

Secretary Weeks. The two things to be thought of are, we think, the 
shipper and the American publie generally which buys the product. 
A substantial share of the cost of every product is transportation, 
from start to finish, from the raw material to the finished article. We 
have tried to think of serving the shipper and the general public by 
giving them the most economical transportation available, and letting 
them have a choice as to where they buy their transportation. 

Secondly, we believe so thoroughly that the common carrier is the 
backbone of our transportation system, and is in the process of a some- 
what steady deterioration, that we just have to think of strengthening 
the common carrier. 

Mr. Harris. Do I gather from your explanation here that there is 
an omert to equalize regulation of these various modes of transpor- 
tation ? 

Secretary Weeks. Not in that sense, I do not think, Mr. Chairman. 

I would say that we mean in effect that there shall be no unjustified 
discrimination among shippers using a particular mode of transporta- 
tion but not necessarily uniformity of rate as between the several 
modes of transportation. Competition should come in to the end 
that cost and service shall determine where the transportation goes. 

Mr. Harris. Others have inquired about the maximum and mini- 
mum rate proposal which you have made. Does that mean that the 
ICC would establish a maximum and minimum rate from one city to 
another, by which the common carrier could then establish within 
that maximum and minimum the rate within those two cities? 

Secretary Weeks. No, sir. The carrier will make a rate, and the 
ICC would have the regulatory authority to determine whether that 
rate meets the specifications laid down in this maximum and minimum 
provision. But there should be no specific maximum or minimum 
formula for one city to another. 
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Mr. Harris. Probably I do not understand what you mean by 
“maximum and minimum” then. I had the impression that there 
would be a maximum rate between two points and a minimum rate. 

Secretary Weeks. No, sir, the carrier must initiate a new rate, as 
he does today. Today the ICC could authorize a precise rate should 
the proposed rate be protested. Under this recommendation, should 
a carrier initiate a new rate between city A and B, the ICC would 
approve the rate according to the specification, which is that it shall 
be compensatory and not below a reasonable level and not discrimi- 
natory. If it is on the high side, that it shall not exceed a reasonable 
rate. 

Mr. Harris. Well, that certainly isn’t clear to me. I will try to 
find out more about it as time goes along. I have had it reported to 
me by some that under such a formula, a carrier could charge one 
shipper a rate and another shipper a different rate between the same 
‘points. 

Secretary Weeks. No. 

Mr. Harris. Is that so or is it not so? 

Secretary Werks. No, sir; we don’t think so. 

Mr. Harris. Now, do I understand then that in some efforts here, 
you would reduce or minimize the present rigid regulatory procedure 
-of common carriers ? 

Secretary Weeks. Yes, sir. 

Mr. Harris. That is a basic policy in this, but yet retain the com- 
petitive system and adequate regulation to protect all shippers? 

Secretary Werks. That is what we mean to do. 

Mr. Harris. And no discrimination would be allowed between ship- 
pers of any mode of transportation ? 

Secretary Weeks. None whatever. 

Mr. Harris. Now, in the formulation of the report, did the review 
of the national transportation policy referred to in the second para- 
graph of your letter, include any consultation or contact with oper- 
ators of the inland water transportation ? 

Secretary Weeks. They made known their views to the task com- 
mittee, and I expect, Mr. Chairman, to give you in some detail, a state- 
ment as to how that was done. 

(The statement referred to appears on p. 47.) 

Mr. Harris. I think it would be helpful if we could get that. Are 
you in a position to state at this time why or just what brought about 
the recommendations for the removal of the present bulk commodity 
exemption ¢ 

Secretary Weeks. The Interstate Commerce Commission has made 
some recommendations in that field, and we have felt there, as in other 
fields, that the contract carriage was of such a nature that they ought 
to publish their rates, and the exemptions should be withdrawn except 
in the Great Lakes field. I am informed that this originally came into 
play because of competitive situations on the Great Lakes, and that 
it extended from that point into the inland waterways. We basically 
feel that here again there is contract carriage that should make known 
its rates. 

Mr. Harris. Was it felt, and did you have information, or your task 
force, and those members of your committee, that it would be beneficial 
materially to the shippers and to the customer, or is it an effort to 
bring about a better competitive system among shippers? 
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Secretary Weeks. Well, it first would strengthen the common 
carrier sihiich we are trying to help, and generally build a better com- 
petitive situation. 

Mr. Harris. Thank you very much, Mr. Secretary. Again we want 
to tell you that we appreciate your very fine statement here today. 
Needless to say, this is perhaps one of the most controversial issues 
that we have before us, and will have perhaps in the next Congress. 

We do appreciate your testimony, and I am sure that we will have 
you back with us when we have hearings on enabling legislation to 

carry out the recommendations. 

The committee will adjourn until 2 o’clock, at which time Mr. 
Charles E. Wilson, Secretary of Defense will be with us. 

(After the hearings closed, the Secretary of Commerce submitted 
a memorandum on changes in minimum-maximum rate controls 
proposed by the Presidential Advisory Committee on transport 
policy and organization to the subcommittee to explain in greater 
detail the way in which the Advisory C ommittee’s proposals would 
modify the Interstate Commerce Commission’s authority for fixing 
common-carrier rates. The text of the memorandum and appendixes 
follow :) 


MEMORANDUM ON CHANGES IN MINIMUM-MAXIMUM RATE CONTROLS PROPOSED BY 
THE PRESIDENTIAL ADVISORY COMMITTEE ON TRANSPORT POLICY AND ORGANI- 
ZATION 


Until 1920 the only ratemaking powers vested with the Interstate Commerce 
Commission were the authority to prescribe maximum rates and, in situations 
where unjust discrimination was shown to exist, to order a carrier to remove 
the unjust discrimination. The carrier was free to correct the discrimination 
as it chose providing that the resulting rates were not unreasonably high. 

As originally enacted in 1887, the act to regulate commerce did not em- 
power the Commission to prescribe rates. The Commission assumed that it 
had an implied power to prescribe maximum rates and did so until 1897, but 
in that year the Supreme Court ruled that the Commission was without power 
to prescribe rates for the future.” It was not until 1906 that the Congress 
gave the Commission authority, upon complaint, to prescribe a reasonable maxi- 
mum rate. This power was to be exercised only when the Commission found 
the existing charges to be unlawful under the provisions of the act. While 
prior to this time, the Commission could condemn an unreasonably high rate 
and award reparations, it could not remedy the situation for the future. After 
1906, if upon complaint the Commission found the assailed rate to be unreason- 
able, it could not only award reparations but could also require that the rate 
for the future should not exceed a prescribed maximum. 

This authority, however, applied only in respect to rates already in effect 
because the Commission had no authority to entertain the question of the rea- 
sonableness of a proposed rate. It was for this reason deemed to be an inade- 
quate remedy for shippers under certain circumstances. Hence, in 1910, Congress 
granted authority to the Commission to suspend proposals to change rates before 
they went into effect pending a determination of their lawfulness. As origi- 
nally enacted, suspension power applied only to proposals for increased rates. 
Under this provision, a shipper would continue to enjoy the old rate until the 
Commission had determined whether the proposed rate was lawful, or until the 
suspension period expired. 

At the close of World War I the Congress, after taking a new look at railroad 
regulation, introduced several important amendments to the act. The Congress 
added to the Commission’s rate powers by granting authority to prescribe 
reasonable minimum rates in the place of rates found to be unduly low and 
authority to prescribe precise rates. The suspension power became available 
in instances where rates were alleged to be too low as well as where they were 
alleged to be too high. The later development of a growing competition by other 
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types of transportation was not, however, foreseen in 1920. At that time Con- 
gress did not anticipate that suspension power would come to be used princi- 
pally in respect to reduced rather than increased rates. This has, however, 
been the history as carriers of one type have sought to prevent carriers of another 
type from putting reduced rates into effect. 

In 1935 motor common carriers in interstate commerce, other than carriers of 
exempt commodities, were brought under standards and procedures esentially 
the same as those hitherto applicable to railroads except that the long-and-short- 
haul prohibition was not made applicable to them. In 1940 water common ¢car- 
riers in domestic service, other than exempt carriers, were placed under 
regulation. In 1942 freight forwarders were brought under control except for 
application of the long-and-short-haul clause. What is hereinafter said will 
refer to all common carriers subject to the Commission’s ratemaking jurisdiction. 

Carriers are required by the act as it now stands, as at common law, to estab- 
lish just and reasonable rates. Carriers also are required to initiate rates. They 
do this by publishing a new tariff to take effect in the place of an existing tariff, 
or by publishing a supplement to an existing tariff which cancels portions of the 
old tariff and substitutes changes in the rates, rules, or regulations. These tariffs 
are published and filed in accordance with the provisions of the tariff circulars 
which the Commission has issued. Except upon special permission from the 
Commission carriers may not place rates into effect in less than 30 days after 
the date of filing and of posting in the public tariff files, which they are required 
to maintain. Literally thousands of new or changed rates are so initiated and 
become applicable without protest or suspension and investigation by the 
Commission. 

Any tariffs issued, however, are subject to suspension upon the Commission’s 
own motion or upon protest by shippers or by carriers. Ordinarily, the Commis- 
sion does not endeavor to check new tariff filings except for conformance with 
the requirements of its tariff circulars. It generally relies upon protest to call 
to its attention changes in rates, rules, or regulations which might be unlawful 
under the act. In the presence of substantial protest, it normally suspends for 
investigation, and in the meantime the old tariff remains in effect. The Com- 
mission may, without any findings as to what would be a lawful rate, prevent 
carriers from putting the proposed rates into effect by simply finding them unlaw- 
ful in some respect and requiring the offending tariff to be withdrawn. As a 
result the old tariff remains in force until the carrier finds some proposal which 
the Commission will consider to be lawful and which it will allow to go into 
effect. In other instances the Commission may find the proposed rates lawful 
or may prescribe what will be lawful rates for the future. 

Apart from carriers’ proposals for new or changed rates, any party properly 
entitled to complain may lodge a complaint with the Commission against any 
existing tariff rate, charge, classification, or rule or regulation alleging the 
specific ways in which he believes the charge in question is unlawful. Such a 
complaint will normally determine the character of the action which the Com- 
mission will consider. The complaint may allege that the rate is so high as to 
be in excess of a reasonable maximum rate by a specified amount. If the Com- 
mission finds that the complaint has merit, it may in such an instance prescribe 
a reasonable maximum rate for the future and, on occasion, for the past as well 
in order to permit the shipper to pray for reparations. Again, the complainant 
may allege that the rate creates an undue preference and an undue prejudice. 
If the Commission finds such prejudice and preference to exist it may require 
the carrier to remove it. Or, again, the complainant may allege that the rate is 
below a reasonable minimum level and pray the Commission t» prescribe a reason- 
able minimum rate at some higher level specified in the complaint. If the Com- 
mission finds such a complaint to have merit, it will normally prescribe a just 
and reasonable minimum rate for the future. 

The Commission does not ordinarily prescribe precise rates although its actions 
not infrequently have that effect. When, for example, the Commission considers 
proposed rate changes which are under suspension, and finds them unlawful, its 
action approximates the fixing of precise rates by indefinitely keeping the 
existing rates in force. When, also, as section 13 (4) authorizes, the Commission 
requires intrastate rates to be raised to the current interstate level to remove any 
undue preference or prejudice against interstate commerce, it is in effect fixing 
precise rates. Likewise, when the Commission finds that the rates of 1 type of 
carrier should be related to the rates of another by a fixed differential expressed 
in cents per 100 pounds, it is in effect prescribing a precise rate. 
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The position is one where the Commission can, and frequently does, require 
carriers to keep in force or to place in effect rates which lie somewhere within 
what thé Court has normally construed to be the zone of reasonableness.” In 
other words, these rates are neither reasonable minimum rates or reasonable 
maximum rates, but lie somewhere between. 

It should be understood that the Commission considers the lawfulness of only a 
small portion of the rates that are proposed by carriers and embraced in tariffs 
which are lawfully published and filed. The Commission does not fix rates of any 
kind except when it has occasion to investigate the lawfulness of the rates ini- 
tiated by the carrier. When it does have occasion to prescribe reasonable mini- 
mum or reasonable maximum rates, or for any reason precise rates, the resulting 
rates apply only to the traffic for which they were prescribed. While prescribed 
rates have some value as evidence in cases involving other rates, they are not 
definite guideposts either as to what constitutes reasonable maximum or reason- 
ate minimum rates in conditions other than those to which they specifically 
apply. 

A very considerable portion of the rates in existence are not rates which have 
ever been prescribed by the Commission nor are they rates applying on traffic 
for which the Commission had prescribed either maximum or the minimum rates 
at some time in the past. Furthermore, the Commission normally is called 
upon only to fix either a minimum or a maximum rate depending upon the 
circumstances surrounding the issues which are brought before it. The occa- 
sion would hardly arise where the Commission would prescribe both reasonable 
minimum and reasonable maximum rates applying to the same traffic. Since 
the maximum rate law has been much more frequently exercised than the mini- 
mum rate power, much more of the rate structure is controlled by outstanding 
orders fixing reasonable maximum rates than orders fixing minimum rates. The 
ability of the Commission to require the cancellation of tariffs in suspension 
and investigation cases frequently makes unnecessary the prescription of mini- 
mum rates, although the carrier is nonetheless prevented from putting reductions 
into effect. 

It occasionally happens, of course, that traffic for which the Commission at 
some time in the past has prescribed reasonable maximum rates has for one 
reason or another been deemed by the carriers to require reduced rates which 
the carriers have accordingly published. It is possible that such reduced rates 
may have reached such a level as to be challenged on the ground that they now 
fall below a minimum reasonable level. The Commission might under such 
circumstances prescribe reasonable minimum rates notwithstanding that the 
order prescribing reasonable maximum rates still remains in effect. In such a 
situation both sides of the zone of reasonableness will have been defined by the 
Commission, although it is very likely that the order prescribing maximum rates 
is at this point so old that it might well be challenged upon a new state of facts 
should the question again arise. 

No substantial change in the ratemaking powers of the Commission would 
occur under the Presidential Advisory Committee’s proposal. The processes 
described above would continue about the same except for (1) the modification 
of the suspension powers; (2) the absence of the requirement for prior approval 
of long- and short-haul departures; and (3) the fixing of precise rates. Rate 
initiation by the carriers, petitions for suspension and filing of complaint sub- 
ject to the modifications of requirements as to the showing to be made when 
seeking suspension, would continue as heretofore. The Commission in passing 
upon rates depending upon the nature of the complaint or protest before it, 
could fix a minimum reasonable rate if the protesting action was to the effect 
that the proposed rate was unreasonably low. On the other hand, it might fix 
a maximum rate in those instances where it was alleged the proposed rate was 
unduly high, subject to limitation on the Commission’s power not to reduce a 
rate below the fully distributed costs exclusive of losses from other types of 
traffic. As indicated above, it would not be the normal situation in those in- 
stances where the Commission would investigate a given rate for it to prescribe 
both the minimum and the maximum for any given rate or rate structure. 

The courts have traditionally recognized the existence of a zone of reasonable- 
ness insofar as it bears upon the regulation of public utilities. With respect to 
transportation rates, however, the zone of reasonableness has been seriously 
narrowed by the trend of commission and court interpretation. Whenever the 
Commission is called upon to fix a precise rate and does so, clearly the carrier 
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is deprived of discretion, for that precise rate is fixed within the traditional 
zone-of reasonableness. The court has also made clear in a recent decision that 
the Commission may prescribe a rate or rates which fall below the cost of per- 
forming the service when such rate or rates are a part of a structure of rates 
which, taken as a whole, is compensatory in character.’ Under these circum- 
stances, it is conceivable that rates might be prescribed which even fall below 
the lower limit of the zone of reasonableness as traditionally understood. In 
any event, the carriers have encountered great difficulty in increasing rates 
where the present rates are not compensatory on certain types of traffic, not be- 
cause the Commission has prescribed rates which are not compensatory, but 
because it fails to find that the proposals of the carriers for increasing the rates 
are in all respects lawful. 

The intent of the committee’s recommendations is to open out the zone of 
reasonableness and put it back into its traditional form. Under the committee's 
proposals the carriers would initiate rates as now. They would publish and file 
the rates in tariffs under the provisions of the present applicable tariff circulars. 
They would be required under the provisions of the amended Interstate Com- 
merce Act, and so far as railroads are concerned under the provisions of the 
Elkins Act, to charge no other rate for any service than the applicable rate shown 
in the effective tariff. That is to say, the rate will always be published and its 
exact amount known or available to shippers. Upon a substantial preliminary 
showing that proposed rates contained in tariffs filed with the Commission prob- 
ably fall below a reasonable minimum level, the Commission could, as at present, 
suspend and investigate. If the Commission found the protest to be warranted 
by the facts, it might prescribe reasonable minimum rates, or it might refuse to 
permit the tariffs to become effective just as it does today. It would be left to 
apply precisely the present standards in considering whether such a rate fell 
below a reasonable minimum level, with one major exception. Under the pro- 
posed rule of ratemaking, the Commission would not be entitled to declare that 
such a rate was unlawful merely because it fell below rates currently in effect in 
the tariffs of competitors, or merely because it might have adverse effects upon 
competitors. Indeed, the Commission would not be entitled to take into consid- 
eration at all the level of rates of competitors or the effect of the proposed rates 
upon competitors. Otherwise, however, it would be required under the act to 
apply all of the present standards in testing the rates to determine their law- 
fulness as reasonable minimum rates for the carrier or carriers naming the rates. 
Parenthetically, even today some argue that the proviso of section 3 (1) which 
states, “That this paragraph (which forbids undue or unreasonable preference 
or advantage) shall not be construed to apply to discrimination, prejudice, or 
disadvantage to the traffic of any other carrier of whatever description,” pre- 
cludes the Commission from a consideration of the effect of the rates on com- 
peting carriers. 

Under the committee’s proposals, as now, the Commission would not be re- 
quired, nor indeed would it be permitted, to prescribe any rates or to fix any 
standards for rates except when the Commission found after proper proceedings 
that certain existing or proposed rates were, or would be; unlawful. Such pro- 
ceeding would necessarily result from an investigation on the Commission’s own 
motion in the belief that certain existing rates were unlawful in some respect, 
or as a result of substantial protest or complaint. In such instances, it would, 
under these proposals as at present, exercise its available ratemaking powers 
to correct the proved unlawfulness. In other words, the Commission would not, 
as a result of a particular proceeding, fix both the minimum roman and a maxi- 
mum level of rates, nor would it be required to fix any such minimum or maxi- 
mum except when in a proper proceeding some element of unlawfulness was 
disclosed in the rates initiated by the carriers. 


APPENDIX A 
BRIEF HISTORY OF THE Icc’s RATE-MAKING POWER 


The original Act To Regulate Commerce of 1887 did little more than write into 
statutory law the common-law rule that rates of common carriers by railroad 
should be just and reasonable. It changed the common law by vesting with a 
new agency of its creation, the Interstate Commerce Commission, the power of 
determining the reasonableness of a published rate and awarding reparation 





8 Baltimore & Ohio Railroad Co. vy. U. S. (345 U. S. 146 (1953) ). 
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where the rate was found to be unreasonable. This power was therefore exer- 
cised by the courts. The act relegated to the courts the authority to enforce 
the Commission's awards. The Commission was without authority either to 
prescribe a rate to be charged in the future or to fix the maximum level to be 
observed. Neither could it entertain the question of the lawfulness of a proposal 
to increase rates. 

In 1906, the Commission was authorized to prescribe a reasonable maximuin 
rate upon complaint as to the lawfulness of an existing rate. In 1910, it was 
authorized to suspend a proposal to increase rates pending a determination of 
its lawfulness. In 1920 the authority was extended to the prescription of a pre- 
cise rate, or the maximum or minimum rate, or the maximum and minimum limits 
within which the carrier’s rate must range. The suspension power become 
available in reduced-rate situations. Subject to certain exceptions, the Com- 
mission was authorized to exercise substantially the same authority over the 
rates of motor common carriers in 1935, rates of water common carriers in 1940 
and rates of freight forwarders in 1942. 

(Appendix B appears on p. 55. Appendixes C and D appear facing 
this page.) 

(Whereupon the subcommittee recessed at 12:30 p. m., to recon- 
vene at 2 p. m., the same day.) 


AFTER RECESS 


(The subcommittee reconvened at 1:10 p. m., pursuant to recess. ) 

Mr. Harris. The committee will come to order. 

The witness this afternoon is the Secretary of Defense, Charles E. 
Wilson, who was a member of the President’s Committee on Transport 
Policy. 

Mr. Wilson, we are glad to have you come before the committee to 
give us the benefit of your report and statement in connection with 
this proposal. 


STATEMENT OF HON. CHARLES E. WILSON, SECRETARY OF DE- 
FENSE, ACCOMPANIED BY HON. THOMAS P. PIKE, ASSISTANT 
SECRETARY OF DEFENSE FOR SUPPLY AND LOGISTICS, AND EARL 
B. SMITH, DIRECTOR, TRANSPORTATION AND COMMUNICATIONS, 
DEPARTMENT OF DEFENSE 


Secretary Witson. Mr. Chairman and members of the committee, 
ladies and gentlemen, as you know, I served as a member of the Presi- 
dential Advisory Committee on Transport Policy and Organization 
and participated in the development of the report to the President 
entitled “Revision of Federal Transport Policy.” I am glad to be 
here today to support the recommendations in this report and to dis- 
cuss it with you. We feel that the benefits which will be derived 
from a revision of our Federal transport policy will be advantageous 
to our economy as a whole and specifically to the defense effort. 

In all of the planning for our national defense effort we must be con- 
cerned with the provision of support to the combat forces to include 
the delivery of the required manpower and materiel. This is often 
referred to as the field of logistics. 

Logistics encompasses everything required to support the defense 
effort wherever, whenever, and whatever those requirements may be. 
Transportation is a vital part of the logistics picture. Nothing moves 
unless the means of transportation exists and unless transportation 
processes function effectively. No manpower moves from the draft 


Reference to memorandum: pp. 1 and 2. 
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APPENDIX C 


iG WHEN 


USUALLY, PROPOSED RATE PROTESTED 
AS UNLAWFUL BY 










SHIPPERS OR SHIPPER INTERESTS 
who generally allege that proposed 
rate is unreasonably high or is un- 
justly discriminato 


COMPETING CARRIERS 
who generally allege that the proposed 
rate is unreasonably low 

















TcC CONSIDERS PROTESTS AND MAY (a), (b), or (co 







Allow rate to become 
effective as proposed 
but set the matter 

for investigation 










Allow rate to become 
effective as proposed 


Suspend the proposed rate pending 
an investigation and determina- 
tion of its lawfulness 





CC DECISION AND ORDER AFTER HEARING MAY 


a), (bd), or (c 


Find the proposed rate is 
(a) — lawful for the future and 
Allow it to become effective 










Find the proposed rate will be unlaw- 
ful for the future in which case the 
existing rate remains in effect 


(b) 





Find the proposed rate will be 
unlawful for the future and 


future 


(b)—| rate to be observed for the 
future 


* ra o be obse d 
(c)—4 for the future to other rates 
by a fixed differential 


(d)—{ Fix a precise rate for the future 


RATE IS PROTESTED 


PRESIDENTIAL ADVISORY COMMITTEE PHOPOSAL 


ICC'S POWER TO SUSPEND PROPOSED RATE CONTINUED, SUSPENSION PERIOD REDUCED FROM 
7 TO 3 MONTHS. PHOTESTANTS REQUIRED TO MAKE A SUBSTANTIAL PRELIMINARY SHOWING 
THAT THE PROPOSED RATE IS PROBABLY UNLAWFUL, THAT IT WOULD PROBABLY INJURE THE 
PROTESTANT, AND THAT THE PROTESTANT WOULD HAVE NO ADEQUATE REMEDY IN THE ABSENCE 
OF SUSPENSION 


NO CHANGE, EXCEPT THAT THE BURDEN OF PROOF WOULD SHIFT TO PROTESTANT WHEN 
PROTESTANT IS ALSO A CARRIER 


MO CHANGE 


NO CHANCE IN THE ICC'S AUTHORITY TO FIND A PROPOSED RATE IS UNLAWFUL. THE ICC MAY 
FIND A RATE IS BELOW A MINIMUM REASONABLE RATE USING ALL THE TESTS IT NOW EMPLOYS 
EXCEPT THAT IT MAY NOT CONSIDER THE EFFECT OF THE PROPOSED RATE ON THE CHARGE OF ANY 
OTHER MODE OF TRANSPORTATION, OR THE RELATION OF THE RATE TO THE CHARGE OF ANY OTHER 
MODE OF TRANSPORTATION, OR WHETHER THE CHARGE IS LOWER THAN NECESSAKY TO MEET THE 
COMPETITION OF ANY OTHER MODE OF TRANSPORTATION. THE ICC MAY FIND A RATE IS MORE 
THAN A JUST AND REASONABLE CHARGE IF IT EXCEEDS THE FULL COST OF PEXFORMING THE SER- 
VICE TO WHICH IT APPLIES, EXCLUSIVE OF LOSSES IN OTHER SERVICES, 


ICC WOULD RETAIN ITS PRESENT POWER TO FIX A MINI- 
MUM OR A MAXIMUM LEVEL OF RATES TO BE OBSERVED FOR 
THE FUTURE. IN FIXING MINIMUM OR MAXIMUM LEVEL OF 
RATES, THE ICC WOULD APPLY THE SAME STANDARDS AND 
TESTS IT NOW APPLIES EXCEPT FOR THE ABOVE NOTED 
CHANGES AND THE REVISED DECLARATION OF TRANSPORTA- 
TION POLICY. THE NEW [ECLARATION OF POLICY WOULD 
ENCOURAGE COMPETITION BETWEEN MODES OF TRANSPORTA- 
TION, WCULD ENCOURAGE CARRIERS TO REFLECT THEIR 
TRUE ECONOMIC CAPABILITIES IN THEIR RATES, AND 
DISCOURAGE THE ICC FROM SUBSTITUTING ITS JUDGMENT 
FOR THAT OF THE CARRIERS 


NO CHANGE 


NO CHANGE 


NO CHANGE 





Y tcc may on its own motion and without answer or othor formal pleading enter upon @ hearing concerning the lawfulness of a proposed rate and pending such hearing and decision 
suspend the operation of the rate. The Advisory Committee preposes no change in this power. 


References to memorandum: Pages 2, 3, & and 5. 
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APPENDIX D 
RATE-MAKING PROCEDURE WHEN COMPLAINT IS FILED AGAINST EXISTING RATE 













o rn pro: ng neg 
unreasonable preference or advantage 
and undue and unreasonable prejudice 
or disadvan 







section ch pro ng o 
more for the shorter than for the longer 
haul and charging greater compensation as 
a through rate than the aggregate of 
intermediate rates 




















AFTER PROCEEDINGS WHERE PARTIES 
ARE GIVEN OPPORTUNITY TO PRESENT 
EVIDENCE AND ARGUE ‘THEIR CASE, 






for the past 
prayed for repai 






tion 


Prescribe minimum reasonable 
(b) rate for the future 


(c) 


Order ca ; 0 adjust ra 
(@)-4 50 as to eliminate violation 


Srib rat or 
(0)-| he future | 


1/ The ICC may enter upon am investigation on its own initiative. 
Reference to memorandum: Pages 2, 3, & and 5. 


PRESIDENTIAL ADVISORY COMMITTEE PROPOSAL 


CARRIERS WOULD BE REQUIRED TO ESTABLISH RATES, FARES, AND CLASSI- 
FICATIONS, REGULATIONS, AND PRACTICES WHICH WOULD RESULT IW 
CHARGES NOT LESS THAN JUST AND REASONABLE MINIMUM CHARGES NOR MORE 
THAN JUST AND REASONABLE MAXIMUM CHARGES 


NO CHANGE 


SECTION WOULD CONTINUE AS A CAUSE OF ACTION. THE PROHIBITION 
AGAINST CHARGING MORE FOR THE SHORTER THAN FOR THE LONGER’ HAUL WOULD 
CONTINUE. HOWEVER, CARRIERS WOULD BE PERMITTED TO ESTABLISH SUCH 
RATES WITHOUT SEEKING RELIEF FROM THE ICC PRIOR TO APPLICATION IF 
SUCH RATES WERE NECESSARY TO MEET ACTUAL COMPETITION AND DID NOT 
RESULT IN LESS THAN JUST AND REASONABLE CHARGES, SUCH PROPOSED 
RATES WOULD BE SUBJECT TO COMPLAINT AND SUSPENSION PRIOR TO 
APPLICATION AND SUBJECT TO COMPLAINT AS HEREIN OUTLINED AFTER 

THEY ARE PLACED IN EFFECT. THE AGGREGATE OF INTERMEDIATES PRO- 
HIBITION WOULD BE DELETED 


NO CHANGE 


NO CHANGE 


NO CHANGE (Burden of. proof would remain, as now, with the 
complainant) 


THE ICC'S JUDICIAL AUTHORITY TO DETERMINE WHETHER THE ASSAILED 
RATES CONTRAVENE THE PROVISIONS OF THE ACT WOULD REMAIN INTACT. 

IN ITS DETERMINATION IT WOULD BE GUIDED BY THE SAME STANDARDS AND 
TESTS IT NOW EMPLOYS EXCEPT FOR THE CHANGES NOTED BELOW AND THE 
REVISED DECLARATION OF TRANSPORTATION POLICY. THE NEW DECLARATION 
OF POLICY WOULD ENCOURAGE COMPETITION BETWEEN MODES OF TRANS- 
PORTATION, WOULD ENCOURAGE CARRIERS TO REFLECT THEIR TRUE ECONOMIC 
CAPABILITIES IN THEIR RATES, AND DISCOURAGE THE ICC FROM SUBSTI- 
TUTING ITS JUDGMENT FOR THAT OF THE CARRIERS 


NO CHANGE THE ICC WOULD RETAIN ITS LEGISLATIVE AUTHORITY 
TO PRESCRIBE RATES FOR THE FUTURE. IN FIXING 
MINIMUM OR MAXIMUM LEVEL OF RATES, THE ICC 
WOULD APPLY THE SAME STANDARDS AND TESTS IT NOW 
EMPLOYS EXCEPT FOR THE REVISIONS IN THE DECLA- 

ae RATION OF TRANSPORTATION POLICY NOTED ABOVE, AND 
THE FOLLOWING: (a) THE ICC IN FIXING A JUST AND 
REASONABLE MINIMUM RATE MAY NOT CONSIDER THE 
EFFECT OF THE RATE ON THE TRAFFIC OF ANY OTHER 

NO CHANGE MODE OF TRANSPORTATION, OR THE RELATION OF THE 
RATE TO THE CHARGE OF ANY OTHER MODE OF TRANS- 
PORTATION, OR WHETHER THE CHARGE IS LOWER THAN 
NECESSARY TO MEET THE COMPETITION OF ANY OTHER 

NO CHANGE MODE OF TRANSPORTATION; (b) THE ICC MAY MOT FIX 
A REASONABLE MAXIMUM RATE. WHICH IS LESS THAN 
THE FULL COST OF PERFORMING THE SERVICE TO WHICH 
IT APPLIES, EXCLUSIVE OF LOSSES IN OTHER 


MO CHANGE SERVICES 


AUTHORITY DELETED 
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APPENDIX B 
NORMAL G PROCEDURE 


PRESIDENTIAL ADVISORY 
PRESENT Li 1/ COMMITTEE PROPOSAL 





2/ NO CHANGE 
















By publishing and filing a new 
tariff or supplement with ICC 
in accordance with applicable 





ICC tariff circulars and by NO GHANGE 
posting the proposed rate in 
public tariff files 
NO CHANGE 
In less than 30 
t 
days! notice with NO CHANGE 


special permission 
from the ICC 





1/ Under the Committee proposals, carriers would be required, 


as now, to establish just and reasonable rates, fares, 
charges, and rules and regulations applicable thereto. All 
rates in the first instance are initiated by the carriers 
and the vast majority become applicable without protest, or 
suspension and investigation. 


As now, carriers could not charge any rate other than the 
applicable tariff rate shown for the particular traffic. 
‘This rate will always be published and its exact amount 
shown. 


Section 4 of the Interstate Commerce Act requires that rail 
and water common carriers shall obtain prior approval of 
the ICC before initiating a charge which is less for a 
longer than for a shorter distance or a charge which is 
greater as a through rate than the aggregate of the inter- 
mediate rates. The Advisory Committee proposal contimes 
the statutory prohibition against charging less for the 
longer than the shorter distance, but would authorize 
carriers to initiate such rates provided the charge is 
necessary to meet actual competition and does not result 
in less than a just and reasonable charge. Such_rates 
would be subject to complaint and suspension and could be 
attacked as being discriminatory under Section 3 and Sec- 
tion 4 of the Act. The aggregate of intermediates clause 
would be deleted. 


References to memorandum: Pages 2, 3 ani 4. 






























































56 TRANSPORT POLICY AND ORGANIZATION 
board to the induction centers, to the training centers, to the staging 
areas, or to units in the field without means and methods of trans- 
portation. Similarly, nothing moves from farms, forests, or mines to 
factories, mills, or smelters, to depots, to ports, to a theater of opera- 
tions, and to combat units without an adequate, effective means of 
transpor tation. 

The importance of transportation to the military mission has been 

very aptly presented by the late General Somervell, C ommanding Gen- 
eral of the Army Service Forces in the Second World W ar, in a 
presentation he made dealing with the subject of logistics. He in- 
dicated that— 

Good logistics would not necessarily win a war but poor logistics could * * * 
well lose it. 

In describing the important part that transportation plays in logis- 
tics, he stated that his experience showed that “transportation was 
theh lifeblood of logistics.” 

Additionally, General Somervell stated that— 

We in the Armed Forces of the United States think of transportation as a 
military tool—a weapon as important as the very tank or gun it transports from 
factory to fighting front. 

The keystone of the logistical structure of our defense is transporta- 
tion. There cannot be logistic s without effective transportation ; there 
vannot be adequate defense without logistics. 

The Department of Defense uses all methods and types of trans- 
portation where they can satisfy the military transportation require- 
ments. This is done in consonance with procurement regulations, 
military necessity, economy, and the national transportation policy. 
Continuing use will be made of all types and forms of transportation 
where they meet the military transportation requirements. 

A general transportation policy concerns itself primarily with: 
dev eloping our national economy but must also take into account our 
potential defense requirements. The report lists two principal ob- 
jectives in this respect : 

(1) To emphasize the growth and development of the several forms of trans- 
port somewhat in accord with the proportional demands that defense will make 
upon them; and 

(2) To support their financial well-being to the end that they will be physically 
in excellent shape and possessed of a desirable flexibility and some degree of 
excess capacity. 

In strengthening our transportation system, we increase our defense 
potential. Throughout the report there is stressed the need for a 
vigorous, flexible, and effective transportation system and one which 
will be capable of meeting any possible future defense demands. 
These demands could be far in excess of any before experienced. 

The report emphasizes the essentiality of transportation provided 
by common carriers. It is the common carrier segment of our trans- 
portation industry upon which primary reliance must be placed in 
the event of an emergency. A policy which will strengthen this seg- 
ment of our transportation industry and thereby improve our defense 
potential is highly essential. 

There are many reasons why the role of the common carrier empha- 
sized in this report is vital to our defense preparedness. The regu- 
lated common carrier is required by statute to provide transportation 
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for the general public without discrimination and must accept com- 
modities which it is authorized to carry up to its ability and capacity 
to doso. This imposes upon the common carrier the necessity of hav- 
ing adequate equipment which is readily available and well-main- 
tained, factors which are important in defense considerations. It 
must have an organization which can effectively manage the com- 
pany. It must be fit, willing, and able to perform properly the serv- 
ices for which it is certificated. Further, the common carrier must 
establish its solvency, its reliability, and its ability to serve its custo- 
mers. 

The trained personnel, the capital invested, the familiarity with 
the area of service, as well as experience in meeting military require- 
ments combine to provide a source which can be quickly and readily 
tapped in time of emergency. 

The history of World War I, World War II, and the Korean war 
has demonstrated that the dependency of the military departments 
upon common carriers is not misplaced. There is heavy reliance 
placed upon them during such periods and they have unfailingly 
responded. The capacity for immediate expansion in time of war 
which is possessed by common carriers has proved to be a reservoir 
which is essential in the defense effort. 

Even in peacetime, relative peacetime like the last 2 years, the 
Defense Department spends over a billion dollars for transportation 
services internally in the country, and about another billion or more 
for transport services overseas. So the freight and passenger bill of 
the Defense Department is in excess of $2 billion even when there is 
no war going on. 

If we expect to have a strong common carrier system to shoulder 
the burden of rapid expansion in time of war or emergency, then we 
must provide a climate in which the common carrier element of our 
transportation system can meet that responsibility. 

Effective price competition has accelerated the economic growth 
of our Nation. Greater dependence upon competitive forces in rate- 
making in transportation than has heretofore been the case is recom- 
mended by the report. This greater flexibility in ratemaking will en- 
able common carrier management to adjust rates more readily and 
rates will be permitted to reflect cost advantages whenever they exist 
and to their full extent. This increased freedom in ratemaking will 
be advantageous to all users of transportation. 

Additionally , since Defense is the world’s largest customer of trans- 
portation services, the new approach to the Government rate prob- 
lem recommended in the report will eliminate the disadvantages and 
preserve the beneficial features of existing legislation. 

Under private ownership our common carrier transportation sys- 
tem in this country has performed magnificently for the military 
services under the stresses and strains of our most recent national 
emergencies. It is the purpose and objective of the recommendations 
of this report to strengthen private ownership so that our common 
carrier transportation system will continue to expand and function 
efliciently. 

Mr. Harris. That concludes your statement, does it not, Mr. Secre- 
tary ? 

Secretary Witson. Yes, sir. 
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Mr. Harris. I observe that you have some associates with you. 
Would you like to identify them for the record at this time? 

Secretary Witson. This is Assistant Secretary Tom Pike, of Logis- 
tics and Supply; and Mr. Ear] Smith, who is his assistant on the trans- 
portation side of our business. 

Mr. Harris. Thank you very much. 

I will ask our distinguished chairman of the committee, Mr. Priest, 
if he has a question. 

Chairman Priest. Mr. Secretary, I fully agree with you in every 
sense that without transportation there can be no logistics, and with- 
out logistics there can be no defense. I think you have emphasized 
that very adequately as it should be emphasized. 

I have just one question. I realize it is a question which may be sub- 
ject to rather wide differences of opinion. That is with reference to 
your statement on page 3: 
to support their financial well-being to the end that they will be physically in 
excellent shape and possessed of a desirable flexibility and some degree of 
excess capacity. 

I refer to the question of excess capacity. When I read the report 
originally, I noticed that some reference was made to the question of 
excess capacity. I think we recognize that in order to be adequately 
prepared for logistics and to carry out all of the problems which might 
arise in logistics, excess capacity should be made available. 

The question which presented itself to me in my earlier considera- 
tion of the report was to what degree we should require excess ca- 
pacity of common carriers and who, in effect, would pay for that 
excess capacity. In other words, should the excess capacity of the 
the common carrier be charged in rates to the shippers to support what 
ever excess capacity we might require in order to meet the problems 
of defense, particularly the logistics problems ? 

I wonder if you, Mr. Secretary, or any members of the committee, 
have given any thought to that degree of excess capacity and actually 
who would pay for it. 

Secretary Witson. I myself have thought about it quite a bit and 
have had experience with it in World War II. The national policy 
has been to encourage the railroads particularly to modernize their 
equipment. They gave them the stepped-up depreciation, and the 
modernization of the railroads has been a good thing for the country. 
It has been a good thing for everybody. 

It does not mean that anybody is going to have directly to pay any 
more for services or handle it in any special way. 

There is another thing that I am familiar with personally. If we 
had another great emergency, we would repeat our policies of World 
War II. We would not worry so much about the 40-hour week and 
work only 5 days a week. We would work 6 days a week. That in 
itself speeds up and increases the capacity of the railroads, because 
their customers unload their cars on Saturdays as well as on the other 
5 days, so in effect you get an appreciable increase in capacity. 

If your equipment is modern and up to taking that extra load, I 
think between all forms of transportation we could move around 
over the country by the common carriers, with their flexibility, about 
all the goods and services we can produce in the country. As men in 
production would have to be shifted to the war economy, the tons of 
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materials that you have to move around would not be too different 
than they are now. You would have 6 days to do it, and if your equip- 
ment was in good shape to begin with, you could get the job done. 

So I do not think any special arrangement has to be made with any 
transportation company or concern, either trucks or the railroads, 
other than has been done by encouraging them to modernize and 
expand to the degree that they think is sound. 

Chairman Priest. Mr. Secretary, are you or are you not familiar 
with the present supply of boxcars? It has been my impression that 
there presently exists what we might call a shortage, maybe not an 
acute shortage but a shortage of boxcars in our railroad transporta- 
tion system. Are you familiar with that? 

Secretary Witson. I think Mr. Smith is a little closer to the figures 
than I am, so I will ask him to answer that for you. 

Chairman Priest. Very well. 

Mr. Smirn. Without giving any figures, we all know that there is 
at the present time a claimed boxcar shortage, especially of the better 
class cars. 

Mr. Hate. Justa minute. I don’t quite hear you. 

Mr. Smiru. I say without the use of any figures, I can say that there 
is claimed to be a boxcar shortage today, especially the better grade 
cars, the class A cars. 

Mr. Dottiver. Will the gentleman yield? 

Chairman Priest. I yield. 

Mr. Dottiver. May I inquire if that is the class of railroad cars 
principally used by the Defense Department ? 

Secretary Witson. It is a class of cars that would be used by the 
Defense Department; and the railroads, with their bigger and heavier 
trains which they can handle with their diesel locomotives, and so 
forth, do not like to have any substandard equipment hooked up in a 
long train, because that is a weakness that may cause them a lot of 
trouble before they get from one destination to another. 

So boxcars which look like they are usable and can be used on small 
feeder lines, and so forth, are not the kind of A-1 equipment that 
the railroads really would like to have today. 

Mr. Dottiver. My point is that the use of this class A boxcar by 
the Defense Department has rather made the shortage more acute. 
Would you not say that is true? 

Secretary Witson. I suppose if you drop out of the economy of the 
country all the defense business, you would have enough boxcars. To 
that degree, I suppose that is so. 

Mr. Dotiiver. That is all. 

Chairman Priest. Mr. Secretary, either to you or to Mr. Smith, as- 
suming that there is at present a shortage, insofar as you have knowl- 
edge is there any program underway for reducing that shortage? 
Let us approach it on the positive side—the development of an ade- 
quate supply. 

Mr. Smirn. I do not know whether it would develop an adequate - 
supply, but the Interstate Commerce Commission and also the Asso- 
ciation of American Railroads are working on the problem very se- 
riously. There have been orders placed for probably fifty or sixty 


thousand new cars which ought to be coming off the production line: 
daily. 
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Chairman Priest. Just one more question, Mr. Secretary. I think 
you answered rather satisfactorily and gave a very clear explanation 
of what, in your mind, the question of excess capacity might mean. 
I will simply ask this question: It would not be your opinion that 
any common carrier, in its application for a rate or in its approval of 
a rate, might include a certain cost to provide excess capacity as 


needed ? 

Secretary Witson. No, I would not think so. I would not be for 
that, myself. 

Chairman Priest. I would not either, and that is why I wanted 
that point clears. I think you have cleared it very well in your other 
statement. 

That is all, Mr. Chairman, for the present. 

Mr. Witu1ams. Would you yield at this point? 

Chairman Priest. I yield to the gentleman from Mississippi. 

Mr. Witurams Mr. Secretary, in referring to boxcars, do you 
include the general category of freight cars, such as flatears and other 
types—equipment of that nature? 

Secretary Witson. I would myself include all kinds of cars that are 
usually used in business. Our requirements are not essentially differ- 
ent than are required for commercial purposes. 

Mr. Wiis. In other words, what you are referring to is freight 
cars as a general category ? 

Secretary Wuson. If they have the general classification of freight 
cars and have good, modern equipment, up to taking care of the 
present requirements of the country, in my opinion that would take 
care of any emergency because, as I pointed out a while ago, we would 
work Saturdays instead of just 5 days a week, and the railroads would 
step up. There would not be very much more tons of things mined or 
produced. As a matter of fact, there is liable to be a little less, be- 
cause the military weapons and requirements usually take more labor 
than our commercial business. So whatever the people could produce, 
the railroads, by working 6 days a week with good equipment to begin 
with, could take care of it. That is my personal experience. 

Mr. Harris. Mr. O’Hara? 

Mr. O’Hara. Mr. Secretary, I want to compliment you on the suc- 
cinctness of your statement, and to assure you of my personal deep 
interest in it. 

Secretary Wiutson. Thank you. 

Mr. O’Hara. Do you recommend that the present law giving the 
right to the Government to get the favored rate, be abolished ? 

Secretary Witson. You are talking about what we technically call 
section 22? 

Mr. O’Hara. I suppose it is section 22. 

Mr. Smiru. Would you please state your question again ? 

Mr. O’Hara. I notice that the report aol some recommendations 
as to changes in the present law which gives the Government the 
right to bargain for rates, as I understand, generally speaking. It 
was my understanding that the report favored the changing of that 
law. There might be considerable difference of opinion among the 
committee, and certainly in my own mind, as to the advisability of 


that. 
If you favor it, will you tell us why? 
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Mr. Smiru. The report does not recommend doing away with the 
provisions of section 22 as they are today. It simply recommends 
certain modifications which we think would be better for the Govern- 
ment, better for the public, and better for the carriers themselves. 

Mr. O’Hara. In what way? 

Mr. Smiru. It provides, first, that the carriers may give special 
rates to the Government, but it further provides that those rates shall 
be made public, put on file with the Interstate Commerce Commission, 
and subject to all provisions of the Interstate Commerce Act, with few 
exceptions. I believe those exceptions could be stated this way: 
They would not be subject to suspension. They would not be subject 
to the long- and short-haul provisions of section 4 of the act. They 
could be made retroactive and they could be filed on less than 30 days’ 
notice, upon special request of the Government. 

Mr. O’Hara. Mr. Secretary, may I ask you, I do not believe the 
Government owns or operates any railroads except in Alaska and 
Panama, is that correct ? 

Secretary Wirison. As far as I know, except for a few which serve 
installations, or are adjacent thereto, that is correct, sir. 

Mr. O’Hara. What about shipping? How much of your shipping 
is done in Government-owned vessels and how much is done by private 
shipping ? 

Secretary Witson. I do not have a breakdown of the figures. I do 
not know whether Mr. Smith has, or not. 

Mr. Smiru. I can give you a breakdown as to dry cargo. Dry 
cargo is about 75 percent commercial vessels and 25 percent Govern- 
ment vessels, broken down dollarwise. 

Mr. O’Hara. Passengerwise, I presume most of them are Govern- 
ment transport. 

Mr. Smiru. Passengerwise, it is all Government with the excep- 
tion of 1,150 berths on commercial vessels per month. Otherwise, it 
is all Government vessels. 

Mr. O’Hara. Would the attitude of the Department be to enlarge 
upon your Government operations in overseas shipments, or to main- 
tain it about as it is? 

Secretary Witson. It would be to maintain it about where it is. 

Mr. O’Hara. Thank you, Mr. Secretary. 

That is all, Mr. Chairman. 

Mr. Harris. Mr. Klein? Mr. Hale? 

Mr. Hate. I am very much interested in the Secretary’s statement, 
but I have no specific questions. 

Mr. Harris. Mr. Granahan? Mr. Dolliver? 

Mr. Dottiver. Mr. Secretary, I join in the approval of the succinct- 
ness or, I would call it, brevity of the statement. I would like to 
pursue the question of favored rates for the Government just a little 
further. 

The fact is, when the Government gets a favored rate, it ultimately 
means that the rest of the public has to pay a little higher rate, does it 
not? 

Secretary Witson. It would depend, I think properly, on the par- 
ticular circumstances, the natal being transported, and what kind 
of overall arrangement could be made. The reason we think it should 
have this new setup, we think the Government is entitled to the very 
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best possible rates, but we do not think it should be at such a low rate 
that it amounts to a form of indirect taxation, in which case the other 
people would have to pay excessively high rates for their services. 

Mr. Dottiver. I find it hard to distinguish, in my own mind, be- 
tween the two situations. If the Federal Government gets any dis- 
count on the rates, that means that is going to have to be made up by 
higher rates on the part of the general public, does it not? It seems 
to me that follows rather inevitably. 

Secretary Witson. I will ask Mr. Smith to take that. 

Mr. Smiru. I think there is a very grave misunderstanding as to 
what the rates really are which the Government gets, especially the 
Department of Defense, under section 22. Let me explain first that 
probably 50 percent of the traffic of the Department of Defense moves 
on regularly established tariff rates. In other words, if we have a 
commodity moving and there is a rate in the tariff which we think is 
reasonable, that is the rate we use. Most of these special rates, most 
of these reduced rates, are nothing more than a class rate reduced to 
something like what ought to be a fair commodity rate. 

While the rates might be under what is in the tariff, they are not, 
generally speaking, less than reasonable rates that any other shipper 
would pay. My own personal opinion is that even under section 22, 
the Department of Defense is paying too much for its transportation. 

Secretary Witson. I might add a little example in the passenger 
business. We wanted to move a number of men from San Francisco 
to Norfolk, and we made a special arrangement to take a whole train 
of 10 or 12 cars. We would not expect to pay the individual passenger 
rate from San Francisco to Norfolk. The railroad could run that 
train through at a profit to themselves and not charge us the top 
rate, because all the ordinary things you have to do do not have to be 
done in that particular case. 

In other words, our requirements are enough different that in some 
vases the railroads can make us a special price and still make out all 
right. 

Those are kinds of things we are talking about. We do not want to 
push our transportation bill up, because we have other things we want 
to spend our money for. We do not what to subsidize the railroads 
or any form of transportation, nor do we expect them to subsidize 
the defense effort by doing work for us at half the cost. 

Mr. Dottiver. Mr. Secretary, you referred to a special train for 
moving personnel from one coast to the other. That was widely pub- 
licized in recent months, I recall, and properly so. Suppose there were 
a large industry which was moving from, let us say, New England 
to Mississippi. Would they be allowed, under the present law, to gain 
that same kind of advantage? 

Secretary Wuzson. I do not know. 

Mr. SmitH. No. There is no provision for the public generally to 
pay less than the published tariff rates for passengers. 

Mr. Dotrtver. I was talking about peacetime now. It would seem 
to me that the ultimate result of this kind of thing on the part of the 
Government could be that the Government would get a completely 
reduced rate or a very substantially reduced rate, and that the gen- 
eral public would be paying the bill at increased rates. I cannot escape 
that conclusion in my mind. 
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That is all, Mr. Chairman. If you wish to comment, I would be 

glad to hear it. 

Secretary Witson. I would like to comment a little more about that. 
The common carriers are set up to serve the public generally for all the 
miscellaneous kinds of things. The Defense Department’s business is 
such a peculiar and unusual kind of thing, I see no harm in giving our 
country a little consideration in the matter. 

The only companies which would have anything which would even 
approach the Defense Department’s requirements would be the very 
largest companies in the United States. I understand politically it 
is not very popular to favor them. 

Mr. Harris. Do you have a rejoinder, Mr. Dolliver? 

Mr. Douuiver. No. I yield the floor. 

Mr. Harris. Mr. Williams ? 

Mr. WiiuiaMs. No questions. 

Mr. Harris. Mr. Roberts? 

Mr. Roserts. Mr. Secretary, from reading the Hoover Commis- 
sion task force report made in March of this year, it is my under- 
standing that the last change which was made in the Department of 
Defense management of traffic was effected in 1953 by setting up the 
Office of Assistant Secretary of De fense for Supply and Logistics. 

The question I would like to ask is this: Does each department, 

say, for instance the Army, the Navy, the Air Force, or Marine Corps, 
have its own traflic organization ? 

Secretary Witson. Yes, it does. 

Mr. Rozerts. Could we accomplish some savings to the Government 
if we had a centralized setup ? 

Secretary Wiison. We think some savings can be made by coordi- 
nating it better, and that is Mr. Smith’s job as Mr. Pike’s assistant 
in the Supply and Logistics business. It has to be handled pretty 

‘arefully that you do not involve yourself in so much paperwork that 
you lose your savings. The possible savings come about by studying 
what is really going on and the costs of doing it, and the experience 
of the different services in making sure that the right policies and 
the most effective ones are being followed. 

The business is so big that we think we have to keep it somewhat 
decentralized in order to avoid getting into such a mass of paperwork 
that no one will really be able to find out what is going on. 

Mr. Rozerrs. Which department handles the major portion of the 
traflic, the Army, Navy, Marine Corps, or Air Force? 

Secret tary Witson. We think the Army has the biggest piece of it. 
It has had to date. 

Mr. Roserts. What system do you use in dividing the traffic, that 
is, land traffic? On what basis do you divide that? 

Secretary Wirson. I will ask Mr. Smith again, because he is right 
on the job. 

Mr. Smirn. It is divided as equitably as we can divide it among all 
the trucklines and all of the rail lines which are certificated to serve a 
given installation. For instance, if we have an installation which is 
served by 6 trucklines, we try to divide it equitably among those 6 
trucklines. If there are rail lines also, we make a further division. 

Mr. Roperts. Suppose the rates are not the same? 

Mr. SmirH. We naturally always select the cheapest transportation 
if it serves the purpose, regardless of which it might be. 
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Mr. Roserts. That is all I have, Mr. Chairman. 

Mr. Harris. Mr. Rogers? 

Mr. Rogers. I think the Secretary wanted to add something in 
response to Mr. Roberts. 

Secretary Witson. I was going to add to what Mr. Smith said, that 
just to cut someone in, we don’t pay an excess price and give the coun- 
try’s money away. They have reasonably to meet the competitive level 
in their charges and services rendered, or they get counted out. The 
ones that do are the ones which are left, railroads or trucklines or 
whatnot. They serve at the same price, if the service is the same. 

Mr. Roserts. To go back to my first question, you do believe that 
some improvement could be made by the institution of a centralized 
service ¢ 

Secretary Witson. We have a study going on on that right now, on 
how far we can move to make some savings and improve the situation 
without, on the other hand, building up a bigger central organization 
with more paperwork and more clerks. It is a nice balance. 

Mr. Harris. Mr. Rogers? 

Mr. Rogers. Mr. Secretary, as a member of this Advisory Com- 
mittee your recommendations were not confined to recommendations 
concerning defense purposes alone, were they? They included the 
entire economic structure of the United States, both civil and military ? 

Secretary Wintson. That is correct. In military terms, I had two 
hats. 

Mr. Rogers. The reason I asked that is that it is my understanding 
that as a member of that committee you were considering the entire 
picture. 

As I gather it from your statement and from the report and from 
the statement of Mr. Weeks this morning, there is an overall recom- 
mendation to relax many of the present regulations and at the same 
time to bring within the regulatory jurisdiction of the Interstate 
Commerce Commission many of those who are not presently regu- 
lated. -Am I correct in that? 

Secretary Witson. Yes. 

Mr. Rocers. Mr. Secretary, in looking at that picture, is it your 
opinion that unless such a change is made, the instability or the al- 
leged instability of the common carriers will result in either a Govern- 
ment subsidy or a bankruptcy court ? 

Secretary Witson. That would be one risk. I do not know that it 
would go that far. It might go far enough that the equipment would 
be in pretty poor shape when the emergency occurred. 

I emphasized a while ago that the capacity available which you 
could turn on would depend on the quality of the equipment at the 
time. 

The committee generally felt in some areas there was too much 
regulation, I will put it that way, and that some other areas which 
were not being regulated should come under the common carrier regu- 
lations. Of course, from the defense point of view, it is the common 
carrier which can help us. The contract carriers for specific purposes 
are much more difficult to weave into the defense picture quickly in 
an emergency, than the ones which are set up with published tariffs 
and with definite responsibilities to the whole economy. 

Mr. Roerrs. That is looking at it, though, strictly from the defense 
standpoint. 
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Secretary Witson. No. As I tried to say, it seems to me to be sound 
both ways, both for the Defense Department and for the country 
as a whole. If you go too far down the line with special contract 
carriers, you make it more and more difficult for the small shippers, 
because the bigger people could make special kinds of arrangements 
which would tend to make the common carrier part of it which was 
left a more expensive operation for the thousands and millions of 
shippers. 

Mr. Rogers. If we follow that out to its logical conclusion, though, 
we must agree that if these recommendations are adopted, it will 
result in a shifting of present transportation business from one seg- 
ment of the industry to another segment of the industry, or perhaps 
not present business but potential business in our expanding economy. 

Secretary Witson. What we really think—perhaps I should speak 
just for myself and not for the other members of the committee. We 
hope that under some clearly understood rules and regulations, the 
whole transportation business will be stimulated and put on such a 
sound basis that everybody is going to gain a little bit. 

Mr. Rogers. That is going ‘to mean that there must be an increase 
in the present growth of the transportation business if everyone is 
going to gain; ‘otherwise, there would have to be a shifting of the 
business. 

Secretary Wizson. You can gain by doing things better which have 
to be done without having more to do. 

Mr. Rogers. Either by a reduction in cost or an increase in business. 

Secretary Witson. An improvement in the economies of doing the 
business. 

Mr. Rogers. Have you concluded, Mr. Secretary, that if these ree- 
ommendations are adopted, the segments of the industry which will 
lose certain types of business will not be seriously jeopardized ? 

Secretary Wizson. That is my personal opinion. They will find out 
how to qualify for the things they can do well, and keep on in business 
in a sound way. 

Mr. Rogers. Thank you, sir. 

That is all, Mr. Chairman. 

Mr. Harris. Mr. Dollinger? 

Mr. Dotitncer. No questions. 

Mr. Harris. Mr. Flynt? 

Mr. Fiynt. Mr. Secretary, on page 8 of the report to the President, 
I read this language: 

Increased reliance on competitive forces in ratemaking constitutes the corner- 
stone of a modernized regulatory program. 

In answer to one of the questions from one of my colleagues, I believe 
you made substantially this statement: “Regulation of tr ansportation 
is set up to serve the public generally.” 

I think those statements can well be reconciled. In connection with 
both of those, I wonder if the Presidential Advisory Committee, of 
which you were one of the three regular members, gave any thought to 
eliminating the existing discriminatory freight rates which greatly 
discriminate against one segment of the U nited States, namely, the 
Southern States. 

Secretary Wirson. I think I can say that the recommendations of 
the Committee were intended to avoid discrimination of any kind, 
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with the possible exception of the unusual situation which exists in 
the Defense Department, with our volume of business and the unusual 
kind of things that we may ask these common carriers to do, where we 
think it sound for the Government to have the right to negotiate 
special arrangements. 

I am sure it was not the intention of the Committee to further or 
perpetuate any unsound discrimination or any discriminations. 

I am not quite familiar enough with the facts or the situations which 
you have in mind to discuss them in detail. 

Mr. Fiyntr. Coming back to the general proposition, the entire 
vein of this report, as I read it, seems to be that the Committee desires 
legislation and is recommending legislation which will eliminate 
existing discrimination among the different modes of transportation. 

Secretary Wixson. That is correct. 

Mr. Fiynr. Would it therefore be in keeping with the line of 
reasoning behind that, that all types of discrimination should be 
eliminated if we go into and overhaul the national transportation 
structure ; in other wor ds, put it on a fair basis instead of a discrimina- 
tory basis? 

Secretary Wixson. As far as I am concerned, I am against dis- 
criminations of any kind, and if there are some situations which 
can be demonstrated to be discriminatory certainly under this ¢om- 
mittee’s recommendations those should be corrected. 

Mr. Fiynr. Thank you. 

Mr. Wit11aMs. Mr. Chairman ? 

Chairman Priest (presiding). Mr. Williams. 

Mr. Witu1aMs. Along the lines mentioned by Mr. Flynt, did the 
Committee give any study, Mr. Secretary, to the possibility of recom- 
mending a uniformity i in the rate structure thr oughout the country ? 

Secretary Wirson. I do not believe so. You can have uniformity 
in the rate structure, but the services to be rendered would not 
necessarily be uniform, nor the facilities and equipment to render 
them with. So you cannot quite go that far. In other words, you 
cannot say that to haul 50 tons of freight from 1 city to another which 
are 100 miles apart or that are 500 miles apart must be the same 
throughout the o United States for the same 100 miles or the 
same 500 miles. I do not think you can quite do that, because the 
equipment, facilities, and means by which you do it are different in 
different parts of the country. I do not think you could go that far 
unless you had one railroad system in the whole United States, like 
the Post Office Department. For 3 cents you can send a letter any- 
where. But then the excess costs in one area would have to be made up 
by the savings in another. It could not be done. 

Mr. Wiitiams. Mr. Secretary, I saw a Senate report several years 
ago following some hearings held on that subject, which indicated that 
it would cost quite a bit more to ship a manufactured product from one 
area of the country to the East than it did to ship that same product 
from the East back to the same point somewhere else in the country. 
Does that situation still exist ? 

Secretary Wiison. You are asking me for a detail I am not familiar 
with. I donot know whether Mr. Smith knows that. 

Mr. WitutaMs. As well as I recall, the example was given of a car- 
load of shoes manufactured in Brockton, Mass., which was shipped to 
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someplace in the Midwest, Wichita, I believe. That shipment of shoes 
was turned around and sent back to Brockton, Mass., and it cost almost 
twice as much to send it back as it did to come from Brockton to 
Wichita. 

Does that same situation still exist ? 

Secretary Witson. I do not know that it ever existed. 

Mr. Smiru. If I may answer that question, I think there is some- 
thing unusual about that situation. It may be there is a regular move- 
ment of shoes from the East to Wichita, which would mean that a 
proper rate had been established; whereas there probably had never 
been a shipment of shoes from Wichita to the East, and consequently 
the rates had not been properly adjusted. They might have gone out 
on a commodity rate and come back on a class rate. That is prob: ably 
what the situation was. 

I do not think there should be any reason, ordinarily, for the rate 
to be any different in one direction than in another. You might have a 
different rate for the same distance under two different conditions, but 
between the same points the rates generally should be the same in 
both directions. 

Mr. Wir1ams. Rather than pursue that any further, I will just 
ask you, Mr. Secretary, if the committee did give study to the rate 
structure throughout the country and to the “possibility of recom- 
mending some ty pe of uniformity in ratemaking. 

Secretary Wison. Not on any specific thing such as you are talking 
about, but just in general principle, as I said a while ago, the commit- 
tee believes in fair treatment of both the common c arriers, no matter 
what form, and the public generally, no matter what they are ship- 
ping. As I said a while ago, I know I am personally against discrim- 
ination in any form. I think everybody ought to be treated fairly. 

Mr. Witurams. Thank you, sir. 

Mr. Harrts. Mr. Secretary, I want to join other members in express- 
ing my appreciation to you for your coming before the committee 
and giving to the committee your reactions to the report which we are 
undertaking to have analyzed and find out just what your committee 
proposes to do. 

It is a fact, as is well known, that this is a highly controversial 
subject. I assume that any industry or business which is as highly 
competitive as is our transportation system, can be expected to be 
controversial. I say that because you mentioned a moment ago that 
what the committee report undertakes to do is to give us a sound 
transportation policy, that is, a transportation policy on such sound 
bases that it would provide services to the public at an equitable rate 
and one coma Zomeentas 

Secretary Wiison. Mr. Chairman, that is correct. It also was the 
purpose of the committee and its report was to recognize the progress 
which had been made in the country in the last decade or two in dif- 
ferent forms of transportation, different ways of serving the public, 
and the desirable elimination of any demonstrable inequities. 

Mr. Harris. You participated in the formulation of this report, of 
course. 

Secretary Witson. That is right. 

Mr. Harris. You and your associates. I do not believe the Secre- 
tary of Commerce, Mr. Weeks, in giving this morning a very fine 
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and full analysis, as he saw it, of this report, mentioned whether or 
not the Interstate Commerce Commission participated in this in any 
way at all. 

Secretary Witson. Secretary Weeks knows more about that detail 
than I do. 

Mr. Harris. Of your own knowledge, did the ICC have anything 
to do with the preliminary work, investigation, study, and, finally, 
the report ? 

Secretary Wutson. I understand that they were consulted from 
time to time, especially by the working staff of the committee. 

Mr. Harris. Mr. Weeks did mention this morning, with reference 
to the agricultural exemptions of motor carriers, that the Interstate 
Commerce Commission would testify on it more fully. I assume he 
either adopted the ICC report and information on that particular 
point, or else had consulted with them on it. 

Secretary Witson. We all recognize the magnitude of this job. 
and the detail and ramifications of it. Possibly everyone will not be 
pleased over the recommendations, but in a country like ours we all 
have to give and take a little bit. I am personally very hopeful that 
the report will very largely be approved and put into effect, because 
I personally believe it will help the country. 

Mr. Harrts. I think a lot of things can be cleared up in the minds 
of a lot of people in various modes of transportation. For example, 
there has been the contention among some that one mode or segment 
of the transport industry has an advantage over others. You do not 
see that, do you? 

Secretary Wiison. Tf one form of transportation has a distinct ad- 
vantage over another for a particular service which could be rendered 
generally to all the people of the country, then IT think the efficient 
form should be the one that we use in that area. 

Mr. Harris. Is it your feeling, from your study and the attention 
which you have given to this report, that the major problem and diffi- 
culty facing the Nation and the shippers of the Nation is the trend or 
the growing controversy between the so-called common carriers and 
the contract carriers? 

Secretary Wiison. I suppose that is one of the problems. I am sure 
it is. 

Mr. Harris. Does the Defense Department utilize contract carriers 
to any extent ? 

Mr. Suitrn. I think, Mr. Chairman, that in the Department of De- 
fense we have only three contracts for the transportation of any goods. 
They are small contracts, and do not amount to much. I would say 
99 percent of our traffic moves on common carriers. 

Mr. Harris. What about high explosives? 

Mr. Smirn. High explosives move almost exclusively on common 
carriers, 

Mr. Harris. As vou mentioned a moment ago in response to a ques- 
tion from one of the other members, how do you determine when to 
give and how much of a shipment to a truck or a railroad, as an 
example? 

Mr. Smiru. It depends on which has the lowest charge for the serv- 
ice which is required. There are some cases where it is difficult for a 
railroad, for example, to compete with a truck, because the truck can 
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go right into an igloo, for instance, and pick up ammunition and 
explosives, whereas in the case of using rail it has to be hauled to the 
railhead. 

There are cases like that where the truck might get all of the busi- 
ness because it would be based on overall cost. But if the charges are 
equal and the services are equal, we divide it as equitably as we can 
between the rail and the trucks. Right now, trucks are handling over 
50 percent of the Department of Defense traffic. 

Mr. Harris. You do that in an effort to equalize the business be- 
tween the various modes of transportation ? 

Mr. Smiru. That is right, between the various modes and between 
the various carriers in each mode; yes. 

Mr. Harris. My colleague referred a moment ago to discrimination 
in freight rates in various sections of the country. I do not know that 
I can clear it up to any great extent, but I believe that problem, which 
was in controversy before the ICC and the courts for some 15 years, 
was a result of the zones of the country. We had the official zone, 
southern zone, and western zone, whereby the class rates within the 
zones were different. In other words, the eastern zone had a far better 
class rate than you would have, as an example, in the western zone or 
the southern zone. 

I understood, as a result of the 15 years’ controversy, it was decided 
finally that the rate in the eastern zone would be increased by 10 
percent, the rate in the western and southern zones would be reduced 
by 10 percent in order to further equalize it, and that that situation 
has prevailed since. 

I assume from your response a moment ago, from what limited 
knowledge you indicated you had of the subject, that this report is 
generally applicable to the entire country, and would not affect that 
situation whatsoever. 

Secretary Wiison. We all think that is so. The report is sufli- 
ciently a general policy, and actually it is recommending some in- 
creased flexibility so as the country changes you do not freeze a situa- 
tion and then find out 10 or 15 years later that, following those rates 
and policies of years ago, you have developed certain inequities in the 
meantime. 

I think the recommendations of the committee, if carried out, will 
tend to eliminate inequities and keep them out of the structure. 

Mr. Harris. To get at the very point that so many people have 
raised to me and throughout the country for the last several weeks, 
you can state that so far as the intention of the report, the railroads 
are not to have any advantage over the trucks, nor the trucks over 
waterways, waterways over freight forwarders, and so forth? 

Secretary Wixson. That is the ideal that we are striving for. 

Mr. Harris. It is a very desirable ideal. I join you in the hope 
that that objective can be accomplished. 

If there are no further questions, we thank you very much. We 
appreciate your taking the time to come before us. 

Mr. Smith? 

Mr. Smiru. Mr. Chairman, some of you gentlemen seem to have a 
special interest in section 22 of the Interstate Commerce Act under 
which we get these special rates to the Government. If it would be 
of interest to the members of your committee, we have just com- 
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pleted a 16-page pamphlet over in Defense which explains our opera- 
tions and experiences under that provision of the law. If you mem- 
bers of the committee are interested in it, I will see that you get 
copies. 

Mr. Harris. We would like to have a copy furnished for each 
member of the committee. 

Mr. Siru. I will see that you get them. 

Mr. Harris. How many pages? 

Mr. Smiru. Sixteen, double-spaced. 

Mr. Harris. I think that would not be too much to go into the 
record, so if you would, will you supply a copy for the record ? 

Secretary Witson. We will be pleased to do that. 

Mr. Harris. I understood, since you mentioned it, Mr. Weeks to 
say in his statement this morning it recommended the repeal of 
section 22. 

Mr. Smirn. It recommends modification of section 22. 

Mr. Harris. I see. 

Thank you very much. We are very glad to have had you come 
before the committee. 

Secretary Wiison. Thank you, sir. 

(The document referred to above follows :) 


DEPARTMENT OF DEFENSE EXPERIENCE UNDER SECTION 22 OF THE INTERSTATE 
COMMERCE ACT 


FOREWORD 


Freight rates available under section 22 of the Interstate Commerce Act have 
been a topic of discussion in the transportation field for some time. In order to 
present a clearer picture of what section 22 means to the carriers and to the 
Department of Defense, this material has been prepared. It is hoped that this 
information will be helpful in providing a better understanding with regard to a 
very controversial subject. 

Ear B. SmiruH, 
Director of Transportation and Communications, Office, Assistant Secre- 
tary of Defense (Supply and Logistics). 

SEPTEMBER 1, 1955. 


The purpose of this presentation is to provide information of a factual nature 
on the procedures and policies of the Department of Defense in connection with 
the tender of freight rates by carriers under section 22. The compilation of this 
information is prompted by the fact that the interest of the Military Establish- 
ment is a public interest sufficient to justify an effort to inform the public on the 
operation of this provision of law. A brief background of the application of 
Section 22—Department of Defense Policy on Rate Negotiation, and some of 
the advantages and disadvantages of the use of section 22 as employed by the 
earriers, and the resulting advantages and disadvantages to the Government 
are covered. It is also intended to show the use which carriers make of this 
section since it is entirely at the discretion of the carriers how they publish 
their rates, whether by tariff or section 22 quotation. The extent to which the 
Department of Defense is affected by its application, and conditions contem- 
plated should the section be modified or repealed, are discussed. 


SECTION 22 PROVISIONS OF THE INTERSTATE COMMERCE ACT 


Section 22, part I, of the Interstate Commerce Act is incorporated by reference 
in parts II, III, and IV of the Interstate Commerce Act by sections 217, 306, 
and 405, respectively. A portion of section 22 is quoted as follows: 

“Sec. 22. [As amended March 2, 1889, February 8, 1895, August 18, 1922, Feb- 
ruary 26, 1937, March 4, 1927, June 27, 1934, August 9, 1935, July 5, 1937, Aug- 
ust 25, 1937, September 18, 1840, September 27, 1944 (49 U. S. C. sec. 22)] That 
nothing in this part shall prevent the carriage, storage, or handling of property 
free or at reduced rates for the United States, State, or municipal governments, 
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or for charitable purposes, or to or from fairs and expositions for exhibition 
thereat, or the free carriage of destitute and homeless persons transported by 
charitable societies, and the necessary agents employed in such transportation, 
or the transportation of persons for the United States Government free or at 
reduced rates, or the issuance of mileage, excursion, or commutation passenger 
tickets; nothing in this part shall be construed to prohibit any common carrier 
from giving reduced rates to ministers of religion, or to municipal governments 
for the transportation of indigent persons, or to inmates of the National Homes 
or State Homes for Disabled Volunteer Soldiers and of Soldiers’ and Sailors’ 
Orphan Homes, including those about to enter and those returning home after 
discharge, under arrangements with the boards of managers of said homes; 
nothing in this part shall be construed to prohibit any common carrier from 
establishing by publication and filing in the manner prescribed in section 6 re- 
duced fares for application to the transportation of (a) personnel of United 
States armed services or of foreign armed services, when such persons are 
traveling at their own expense, in uniform of those services, and while on official 
leave, furlough, or pass; or (b) persons discharged, retired, or released from 
United States armed services within thirty days prior to the commencement of 
such transportation and traveling at their own expense to their homes or other 
prospective places of abode; * * *.” [Italics added.] 

It will be noted that the quoted part applies to movement of persons and 
property free or at reduced rates for individuals and organizations other than 
the Government. 


BRIEF HISTORY 


Although the legislative intent of section 22 is obscure, this section was used 
to a limited extent shortly after the passage of the Act to Regulate Commerce 
in 1887. Its early use was primarily in connection wtih the voluntary submission 
to Government agencies of equalization agreements covering the movement of 
property. Those railroads which had been granted land by the Federal Govy- 
ernment were required by the land-grant laws to carry Government freight at 
50 percent of the tariff rate on the land-grant portion of the line. Railroads 
which received no land grant whatever from the Government, in order to com- 
pete for Government traffic, entered into rate-equalization agreements by which 
they undertook to handle Government traffic at the same rates applying by law 
on the land-grant lines. From 1898 to 1902 some 100 railroads entered into such 
agreements, and from 1901 to 1946 these rate-equalization agreements were in 
force by almost all important railroads except the New England lines. 

In order to participate to a greater extent in military traffic, the motor carriers 
during World War II also submitted rate-equalization agreements whereby they 
agreed to equalize the lowest rail net land-grant rates. The so-called equaliza- 
tion agreements remained in effect until the repeal of the land-grant statute in 
1946. However, during this period there were many individual tenders quoting 
specific rates under section 22 which were not a part of the equalization agree- 
ments, such tenders being employed rather than formal tariff publications. 

During World War II transportation of persons and property for the then 
War and Navy Departments increased considerably. The locations of many 
military installations were not adjacent to our industrial cities and therefore 
traffic to and from these installations did not coincide with the commercial traffic 
pattern. This often precluded the use of commodity rates available to commer- 
cial shippers. Moreover, because of the almost total absence of any movement 
or military commodities in large volume prior to the war, the only legal rates 
available were often based on unreasonably high classification ratings which, for 
the most part, were merely paper rates; i. e., little or no traffic moved under 
them. 

The extent of participation in Department of Defense traffic by various modes 
of transportation has changed considerably during the past 15 years. For ex- 
ample, since 1946 many motor carriers have increasingly participated in military 
traffic, whereas prior to 1940 there were a relatively small number transporting 
property for the military services. 

Of the Department of Defense traffic which moved on Government bills of 
lading, the breakdown of the disbursement dollar by the different modes of trans- 
portation in fiscal year 1954 is shown as enclosure 1. 

The overall impact of traffic moving on section 22 rates is negligible as evi- 
denced by a study prepared by the Waybill Section of the Bureau of Transport 
Economies and Statistics, Interstate Commerce Commission, and introduced as 
an exhibit in ICC Docket 30416: Class Rates Mountain-Pacific Territory and 
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Docket 30660: Class Rates Transcontinental Rail, 1950. This study shows that 
only 1 percent of the total rail carload traffic within, to, and from Mountain- 
Pacific territory moves on section 22 rates. 


CARRIER’S USE OF SECTION 22 


Section 22 reads in part: “* * * nothing shall prevent the carriage, storage, 
or handling of property * * * or persons free or at reduced rates for the United 
States. * * *” 

Section 22 and other related sections permit regulated surface carriers to file 
rates directly with the Government without resorting to lengthy and time-con- 
suming procedures in publishing and filing tariffs. These sections confer no 
right to the shipper or traveler, but only preserve the right of the carrier, in its 
discretion, to grant the required treatment to particular classes of traffic in cer- 
tain cases. Under the provisions of section 22 of the act, the carriers may adjust 
an existing rate rapidly and at the same time provide a retroactive effective 
date. Military shipments do not always follow a set pattern as the sources of 
supply, storage points, and destinations are frequently changed. Therefore, 
section 22 offers a medium whereby the carriers may quickly establish rates 
without going through the process of publishing and filing tariffs. 


RATE NEGOTIATION POLICY 


The policy of the Department of Defense, in conducting negotiations with 
carriers for the adjustment of rates for application on military property, is to 
request establishment of reasonable rates. Where rates are in effect by tariff 
and it is considered that such rates are reasonable, no adjustment is requested. 
On the contrary, where tariff rates are considered unreasonable, adjustments 
are sought. 

Before presenting a proposal to the carriers for an adjustment in rates, rules, 
or regulations, a careful study is made of all pertinent factors, including the 
(a) present rates; (b) rates applicable on the same or on a comparable com- 
modity to, from, or between points within the same rate territory; (c) examina- 
tion of ICC decisions whereby a basis of rates may have been prescribed for 
general application; and (d@) comparison of ton-mile, car-mile, and truck-mile 
earnings ; as appropriate, with both carriers’ costs and earnings on articles which 
have comparable transportation characteristics. 

Predicated on this study determination is made by the rate analyst as to a 
rate or basis of rates which should be established for the specific movement. 
The proposal is drafted and submitted to a rate review committee (each separate 
military department conducting such negotiations has within its organization 
such a committee composed of its senior freight traffic personnel) which approves, 
disapproves, or returns the proposal for revision. 

In cases where the total tonnage of property to be moved aggregates 1,000 tons 
or more, the proposal is given a further review by transportation personnel of 
the Office of the Assistant Secretary of Defense (Supply and Logistics), before 
it is submitted to the carriers or their rate associations. The information re- 
garding movements of over 1,000 tons is submitted to the Office of the Assistant 
Secretary of Defense (Supply and Logistics) on form 447, which is enclosure 2. 
Upon approval, the proposal is submitted to the appropriate carrier, carrier 
classification committee or carrier rate association for consideration by its 
member carriers. 

On those proposals for adjustment in rates which involve property that may 
be shipped by more than one of the military departments, the views of all 
departments are considered and reconciled before submission of the proposal 
to the carriers. In those instances where carriers decline to establish reason- 
able rates, consideration is given to filing a formal complaint with the regulatory 
body. 

The procedure outlined above is no different than the normal ethical com- 
mercial methods for establishing charges for serVices rendered. 

Negotiations for adjustments in household goods rates are rarely made except 
in those instances of large-volume movements, and then only when the rates 
are considered to be unreasonable. The preponderance of household goods 
motor carrier rate adjustments are voluntarily accomplished by the carriers 
without any negotiation and, at the carrier’s election, are published in section 
22 tenders. 

In the submission of a proposal to the carriers for a rate adjustment, full 
justification is furnished. In other words, the Department of Defense follows 
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the same procedure employed by the ethical commercial shippers in seeking 
rate adjustments. 

Further, many section 22 tenders are made by carriers without any nego- 
tiation with the Department of Defense in order to accomplish equalization of 
‘ates established by competing forms of transportation. This, as an example, 
might occur when rail carriers are at a disadvantage because the point of origin 
or destination or both are some distance from a rail siding. Of their own 
volition, rail carriers, in order to obtain a share of the traffic, have reduced the 
rate enough to compensate the Department of Defense for the cost of drayage 
and loading into the rail car. To illustrate, the motor rate may be 90 cents per 
100 pounds from point of origin to final destination, and the rail rate the same 
from railhead to final destination. Since the railhead is 1 mile from point of 
origin of the shipment, the rail carriers establish a rate of 80 cents per 100 
pounds, 10 cents lower than motor rate to cover the rail disadvantage. 

The military departments have adopted a procedure which provides that when 
routing has been specified for the movement of a certain quantity of traffic, such 
routing will not be amended on the basis of a nonnegotiated section 22 quotation 
until a period of 30 days has elapsed, except by extenuating circumstances. 
This procedure has accomplished a reduction in administrative operational ex- 
pense to the Department of Defense and additionally has tended to arrest the 
downward spiraling of rates. 

A great majority of nonnegotiated quotations have broad application and 
apply between areas wherein little or no military traffic actually moves, yet 
their administrative handling is burdensome and costly to the military depart- 
ments. 


MANNER OF PUBLISHING RATES IS A MATTER OF CARRIER DISCRETION 


Department of Defense proposals or requests for adjustments in rates, rules, 
and regulations usually result in the publication by the carriers at their own 
election of the required changes in the form of a section 22 quotation. Rate pro 
posals of the Department of Defense merely request that the adjustments be ac- 
complished. It is purely discretionary with the carrier as to how the publica- 
tion will be made. 

In many instances the shipping installations do not have time to notify the 
chief military traffic officers who are responsible for the determination of rea- 
sonableness of rates prior to the movement of the property. At other times 
movement cannot be delayed to allow a rate analysis. In such cases where it 
develops that adjustment in rates is required and a proposal is submitted to 
the carriers, retroactive application of the approved adjustment is requested: 
and publication of the rate or rule by section 22 quotation is a convenient method 
of publication which eliminates the necessity of filing with the Interstate Com 
merce Commission a petition for recapture of overpayment of charges occa- 
sioned by existing unreasonable tariff rates. 

Many military shipments are of nonrecurring nature and by use of section 22 
quotation cancellation or amendment of the rate or rule applicable to the par- 
ticular shipment can readily be accomplished. 

As compared with voluntary quotations, those section 22 quotations which re- 
sult from negotiations between the carriers and the military departments are 
greatly in the minority. As pointed out before, Department of Defense rate ne- 
¢otiations are conducted in accordance with sound freight ratemaking princi- 
ples. An examination of these negotiations and the resulting rate adjustments 
Will definitely disclose that the transportation charges as provided by such ad- 
justed rates are fully compensatory to the carriers and in a majority of in- 
stances the per-car-mile earnings of section 22 rail traffic are higher than those 
applicable on tariff rates governing commercial shipments. The foregoing was 
established in an exhibit of the Waybill Section of the Bureau of Transport Eco 
nomies and Statistics in Docket 30416 Class Rates, Mountain-Pacifie Territory 
and Docket 80660 Class Rate, Transcontinental Rail, 1950, which is included as 
enclosure 38. 

This is further corroborated by a comparison between commodity rates 
and section 22 quotations made by the Bureau of Transport Economics and 
Statistics of the Interstate Commerce Commission which appears in its August 
1955 issue of Transport Economics. The Bureau of Transport Economics and 
Statistics procedure used in this report indicated that for the year 1950 the 
average section 22 quotation rates were about 30 percent greater than the 
commodity rates when based on section 22 tonnage and about 1 percent greater 
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when based on commodity rated tonnage. Averaging these 2 it was determined 
that the section 22 quotation was about 14 percent greater than the comparable 
commodity rates which can be expressed as an index value of 114. For the year 
1952, it was found that the average section 22 quotation yield was about 36 
percent greater than comparable commodity rates when based on section 22 ton- 
nage and about 8 percent greater when based on commodity rated tonnage. Av- 
eraging these results gives a final estimate that the section 22 quotations aver- 
aged about 22 percent greater than comparable commodity rates, yielding an 
index of 122. 

Section 22 does not place a burden on commercial shippers. To the contrary, 
as Mr. W. A. Maloney, general attorney for the Association of American Rail- 
roads, has stated: 

“* * * To the extent that the railroads, under section 22, obtain at compen 
Satory rates Government traffic that, in the absence of section 22, their com- 
petitive ratemaking disadvantages would lose for them, the burden of shippers 
by rail is not increased but, on the contrary, is lessened by the contribution from 
this traffic. Repeal of section 22 and placing the railroads under the same com- 
petitive ratemaking handicaps when competing for Government traflic as they 
suffer when competing for commercial traffic would not relieve commercial 
shippers of any conceivable burden * * *” (as reported in Traffic World, Feb. 
5, 1955, p. 24). 


SECTION 22 TENDERS RESULTING FROM NEGOTIATION AND NONNEGOTIATION 





It should be emphasized that in the great majority of instances where carriers 
adjust rates for the Department of Defense they do so through the medium of 
Section 22 quotations rather than tariff amendments. According to the records 
of the Department of Defense, the number and percentage of section 22 tenders 
Which result from the Department of Defense-carrier negotiations are shown 
in the following tabulation. The number and percentage of section 22 tenders 
which are submitted by carriers for their own purposes and which are the result 
of no negotiations are also shown: 


For period January 1, 1954, to Dec. 31, 1954 


Motor! Rail 








Number Percent Number Percent 





Rail tenders resulting from— 
PRROREEEND  n. . nnnnauannnuaes RT na Dad ad 970 5. 79 562 22. 08 
Nonnegotiation - - ---- oe aaa 15, 785 94. 21 1, 983 7.92 


1 Since sec. 22 rates on household goods are tendered by motor van carriers at installations of the military 
departments these figures do not include those tenders. However, since over 99 percent of such tenders are 
not negotiated this would increase the total and percentage of nonnegotiated sec. 22 motor tenders above the 
wgure shown. 


From the above it can readily be seen that 91.8 percent of the sec. 22 quota- 
tions submitted to the military departments are not the result of negotiations 
initiated by the military departments. During 1954 there were 620 individual 
rate negotiations conducted by the military services and in these instances the 
carriers published the rates at their own discretion in section 22 quotations. 
The 620 rate negotiations represent approximately 8 percent of the total section 
22 quotations which were filed by carriers. 

Many of the nonnegotiated quotations which are filed by carriers are appar- 
ently submitted in attempts to control the movement of a specific lot of military 
traffic which a carrier has ascertained through sources of its own will begin to 
move in a short time. Quotations of this type may often cause a chain reaction 
whereby carriers will continue to submit nonnegotiated quotations shaving the 
rate a little below their competitors’ rates in order to control, or attempt to 
control, the traffic for their company. 

When no adjustment is found necessary in the established tariff rate, several 
carriers, in order to obtain the traffic, will often provide a quotation cutting the 
rate a few cents. In other instances, if a rate is negotiated by the Department 
of Defense, through the carriers’ tariff bureaus, one or more carriers acting inde- 
pendently will frequently issue a quotation providing a rate lower than that 
requested. 
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Such situations cause the unmerited charge that the Department of Defense 
is engaging in unfair rate practices. Actually it is entirely created by the cur- 
riers. This has been pointed out by Robert J. McBride, general manager, Regu- 
lar Common Carrier Conference of American Trucking Associations, Inc., who 
in Ex parte 192 stated (R. 157), “I find, sir, from my own experience the initial 
filing is not the one that causes the relative difficulty. It is the continuing 
downward spiral, sir. Weare to blame for it, sir, because we are awfully hungry 
for Government traffic. We enjoy it. We want more of it. And we are so 
anxious to get it that we just cut each other’s throat to accomplish that.” 


ADVANTAGES OF SECTION 22 


The principal benefits to both the carriers and the Department of Defense, in 
the utilization of the provisions of section 22 of the act, are as follows: 

(a) Rates, rules, and regulations may be established quickly without advance 
notice. 

(b) Retroactive application may be authorized where justified. 

(c) Cancellation of the quotation may be accomplished quickly when need for 
the quotation no longer exists. 

(d) Security of the commodity, movement, and other conditions often required 
in movement of highly classified material can more effectively be provided 
through this medium of publication. 

(e) Rates negotiated between the carriers and the Department of Defense 
which are published by the carriers pursuant to section 22 do not place a burden 
on commercial shippers ; inasmuch as they are fully compensatory to the carriers. 


DISADVANTAGES OF SECTION 22 


Although the submittal of section 22 rate tenders is a matter of management 
prerogative, when the motives of the carrier or carriers using this medium are 
not sound the effect can be burdensome on competing carriers and tends to weaken 
the transportation industry‘s preparedness for national defense and may detri- 
mentally affect the reliability of service required by the military services. 

Over 90 percent of the section 22 tenders submitted to the Military Establish- 
ment are not the result of any Department of Defense-carrier negotiations. 
Even where rates are negotiated and carriers elect to use seetion 22 to publish 
rates there may be more than one tender filed since competing carriers may de- 
sire to establish the same rate. In many instances section 22 tenders reach the 
military traffic agencies after commencement of shipments and are submitted 
for the purpose of meeting competition. This practice may set off a chain reac- 
tion among competing carriers resulting in a downward spiraling of rates. As 
pointed out before, the military department’s adoption of a 30-day postponement 
for making amendments to route orders has tended to check this carrier practice. 
However, the administrative task necessitated by these multitudinous, volun- 
tarily submitted rate tenders place a tremendous burden on the military traffic 
agencies. 

Realizing this, the Interstate Commerce Commission instituted proceedings in 
Ez parte 192 on March 15, 1954, which would make it mandatory on the part of 
the carriers to file all quotations issued pursuant to section 22 of the Interstate 
Commerce Act, with the Interstate Commerce Commission 30 days prior to 
the effective date shown thereon. However, quotations issued could be made 
effective on less than 30 days’ notice upon request of a responsible Federal official 
who certifies to the Commission that a rate or charge for such services has been 
arrived at through negotiations. This official would also have to indicate that 
it is desirable due to the imminence of movement. None of the foregoing require- 
ments for filing would apply to transportation designated as classified for secu- 
rity reasons. 

Public hearings on the “special filing rule” were held in Washington, D. C., 
on September 21 to 24, 1954, and a proposed report by the examiner was released 
on July 7, 1955. The examiner recommended that the Commission should find 
that section 22 quotations by common carriers, by railroad, express, motor, water 
and freight forwarders are subject to the tariff-filing provisions of the Interstate 
Commerce Act. The examiner further recommended that the “special filing 
rule” be amended to read in part as follows: 

“On and after the effective date of this order exact copies of all quotations 
or tenders by common carriers, to which this rule applies, concerning rates, fares, 
charges, or provisions for the transportation, storage, or handling of property 
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or the transportation of persons free or at reduced rates, including quotations 
for retroactive application, whether negotiated or renegotiated after services 
have been performed, shall be filed with the Interstate Commerce Commission, 
Washington, D. C., on or before the date on which they are submitted to the 
Federal, State, or municipal department or agency for whose account the quota- 
tions or tenders are offered or the proposed services are to be rendered.” 

The proposed “special filing rule’ as recommended by the examiner will 
inform the Commission and the public as to the level of rates, both those actually 
negotiated and those nonnegotiated and should reduce to a minimum some of 
the abuses previously referred to that have become associated with the use of 
section 22 as a rate publishing medium. 


CONTEMPLATED CONDITIONS UNDER REPEAL OF SECTION 22 


(a) Many shipments of military property which now move on a rate established 
under the provisions of section 22 of the act would of necessity, due to the 
urgency of the move, be transported at unreasonably high rates. 

(b) The military services, being unable to secure adjustment prior to move- 
ment of the traffic or retroactively, would attempt to secure adjustments through 
informal proceeding or litigation. Many petitions for reparations, therefore. 
would be filed with the Commission. 

(c) There would of necessity be a considerable increase in the military traffic 
management force to prepare appropriate exhibits, testimony and pleadings 
before the Interstate Commerce Commission and State regulatory bodies. 

(d) Under repeal of this section of the act, the duties of the Interstate Com- 
merce Commission would, no doubt, be greatly increased by (1) filing of formal 
and informal complaints by the military agencies; (2) processing of 6th section 
applications for filing of reduced rate tariffs on less than statutory notice; (3) 
examination and ruling on petitions for investigation and suspensions; and (4) 
hearings on investigation and suspension proceedings. 

(e) Many adjustments of transportation charges on spot movements would, 
of necessity, be passed over because of the onetime movement, the inability to 
process an adjustment prior to initial shipment, and volume which ‘would not 
justify litigation. The only alternative would be for the military departments 
to greatly increase their traffic staffs to shoulder this additional burden. 

(f) Various modes of transportation could not maintain their competitive 
position on Government traffic without the availability of section 22 of the act. 

In order to retain the valuable features of section 22 which are beneficial to 
carriers and the Department of Defense, consideration might be given to amend- 
ing the statutory provisions or reliance might be placed on effecting changes 
through the rulemaking authority of the Interstate Commerce Commission. The 
latter action is proposed by the ICC under Fe parte 192 and is of the type which 
would not place a hardship upon the Department of Defense but would preserve 
the features advantageous to carriers and the Department of Defense. 
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ENCLOSURE 1 
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ENCLOSURE 2 


REPORT OF NEGOTIATIONS WITH 
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ENCLOSURE 3 
Exhibit No. ee wis 
Witness nai areced 
INTERSTATE COMMERCE COMMISSION 
BUREAU OF TRANSPORT ECONOMICS AND STATISTICS 
DISTRIBUTION OF MOUNTAIN-PACIFIC INTERSTATE INTRA- AND INTER-TERRITORIAI 


TRAFFIC BY COMMODITY GROUP AND TYPE OF RATE 


ICC Docket 30416, Class Rates Mountain-Pacific Territory; ICC Docket 30660, 
Class Rates, Transcontinental Rail, 1950 


Prepared by the Waybill Section of the Bureau of Transport Economies and 
Statistics, Washington, D. C., September 1953 





TABLE 1.—Percentage distribution of total interstate carload tonnage, short-line 
ton-miles, and revenues, intra- and inter-territorial, for Mountain Pacific terri- 
tory, by type of rate 
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a IEE, Co oa ccc cou cocncnasassedel 28 |_- = 2 a PRs) 38 
Sec. 22 quotation..........-.- r | ? | 

EL Sa cttehen pases pas acetate 124, 661 100 1, 796, 666 100 2, 908, 717 100 





t 





B. ANIMALS AND PRODUCTS 





Cas iaiccn candies ss ou waedccwncnaeal 144 1 83 |_- $795 1 






MIND 330 < Ja2 oeensee oweikacie << 54 1, 590 1 2, 676 |-- 
Co can dmusequaineted adnan dae | 19, 000 99 266, 248 | 99 577, 494 99 






All commodity-.._..-.--- at onkitatelecs ne 33 |-.- D tncnnane eee 
Ce Or Rio cniintnandadclecnandnntentaawins ; ‘ : <iihnaniat 








ERs cerns nnndunnqeieiain acuta 19, 231 | 100 267, 924 100 581, O11 100 





C. PRODUCTS OF MINES 








| 







Cee cnr adcaigeaesausaoan ceca 5, 417 . $6, 315 1 
DRE conc nnubiwne~ sae oatieinada ‘ 485 |_-- 4, 084 |_--- 5, 108 
oS ee satecshenwsnt 166, 256 99 1, 488, 427 99 1, 220, 303 99 
Be Ge a «con ddnacnnnctinsniin 52 |-- SOtnawas 72 







Sec. 22 Guetation..............-..- 





Ni ccianiinanada ih ls sa Adare 167, 429 100 1, 497, 933 100 1, 231, 798 100 














D. PRODUCTS OF FOREST 






NN ee re os seed cou mr 43 739 | ; $986 
Exception -.----- tate eal ; 87 1, 169 1, 955 
2, 675, 996 100 






eo 139, 711 100 2, 449, 283 100 
All commodity - - - --- : 
Sec. 22 quotation 






, 678, 937 100 


Total... | 139, 841 100 2, 451, 191 100 
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TaBLe 1.—Percentage distribution of total interstate carload tonnage, short-line 
ton-miles, and revenues, intra- and inter-territorial, for Mountain Pacific terri- 
tory, by type of rate—Continued 


E. MANUFACTURES AND MISCELLANEOUS 








Per- Short-line Per- Per- 
Type of rate Tonnage | cent of | ton-miles | cent of |} Revenues | cent of 
total | (hundreds) | total total 
Class........- eho See 4, 593 | 2 44,088 | 1| $207, 805 3 
Exception. : ; 1, 528 | 1 23, 175 1 79, 988 | 1 
( Jommodity.. ee es eee pan es 256, 106 | 95 | 4,048, 210 97 7, 546, 494 92 
All commodity ; BPs we 496. 1 4i2.- 23, 469 | -. 
Sec. 22 quotation , 5, 268 | 2 68, 097 | 2 | 357, 330 | 4 


Total....- sis hte che 268,798 | 100 | 4,190,886 | 100 | 8 215,086 | 100 
| 


ALL TYPES OF RATES COMBINED 














Class - - moles 5, 569 1 53, 269 | 1 | $219, 959 | 1 
Exception... _..- ta eee eee to .ccs ae 93, 380 | 
Commodity -....-.--- SP sie erent 711, 726 | 98 | 10, 200, 393 "98 | 15, 354, 60 96 
All commodity - - -.....-..-- adaesaee : Ce tows eae LN ess G78 }.--.-- 
Sec. 22 rece he sabia dh eet ae 54, 268 | 1 68, 097 | 1 357, 330 2 
Total. ..... : Sig iets Tal ‘| 726, 688 ss | 100 | 10, 364, 813. | 100 | 16, 071, 908 100 


Source: Interstate Gemmanant Commission 1 Percent Carload Waybill Statistics, 1952 Sermtuniions. 


TABLE 2.—Percentage distribution of total interstate carload tonnage, short-line 
ton-miles, and revenues for Mountain Pacific intraterritorial trafic, by type of 
rate 

A. PRODUCTS OF AGRICULTURE 


i Per- | Shorttine | Per- | | Per- 





Type of rate | Tonnage | cent of | ton-miles | cent of | Revenues | cent of 
| total or total | | total 
Class. » a 100 |.-- | a OPE 
Exception - - - - - nine hidiwio ee Peed acnkcn Se og re 
Commodity - - -- ‘ aa 48, 356 | 99 229, 904 100 482, 723 | 100 
All commodity - - - - er BO tiedsacces BM vennewracs Oe ti csac 
Sec. 22 quotation ; one ae tonnes wenn erwne|--------|------------]-0--- 
Total. 48,662 100 230,202 | 100} 484,049 100 
B. ANIMALS AND PRODUCTS 
: | 
Ole... .- ; 144 3 OB hedcnvux $795 | 1 
Exception - - - - ‘ : - ; eumnlos : ssanete each se 
Commodity - - - 5, 166 97 38, 838 100 98, 259 | 99 
All commodity - - - - --- 33 | 1 | P Reacaaees 46 |. 
Sec. 22 quotation. : es rien el Kaya ees 
Total. -_-_. 5, 5, 343 100 38, 924 | 100 | 99, 100 100 
C. PRODUCTS OF MINES 
sincielpal tated icantidinaitationn pore —— “ 
CIE a teehee RK Bed 600 ; sie oe ee . $665 |....-.-- 
Exception - -. --- nae Bagi Seletentanes DO eae cuns 2 BE Bvicectiantl 
Commodity - - - --- su Gdnee Anemones 114, 021 100 697, 149 | 100 615, 208 100 
BE oo he vwehadenienes Di tennecnns P icscwones ve bacaase 


Sec, 22 quotation wae a se pivevegeonel SSnkerenenesesecendpiaeaass 


Mi iccewekacsemins 114, 581 | 100 698, 121 | 100 | 617, 327 100 


De Ome 


Rhy Ome 


BAPowoa 


T 
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TABLE 2.—Percentage distribution of total interstate carload tonnage, short-line 
ton-miles, and revenues for Mountain Pacific intraterritorial trafic, by type of 
rate—Continued 














| 1 
Per- | Short-line Per- Per- 
Type of rate Tonnage | cent of} ton-miles | centof| Revenues cent of 
total | (hundreds)| total | total 
CIGD, ocetiiciivdsnspdncussucwsdgtgnsessnt SP ssccceas TP hitcsdac $228 
ES a wictichtiinledignagnalanewacce Tat paca Oe ie acne wer be 
Commodity--..--.- sine Tie inuacee then a ake ar anes 43, 453 100 253, 709 100 421, 215 100 
RT os 6 ok. wives haencencceeen sy seas cetE Te He nciiahe Abeer. ieee SS Re! 
BOG tr as adacncwisesaedceesbsccs eebeeseNd seeeosebcebinntceaetaee ewan Joe 
ig Osis chistaeecndcta ew nenscke 43, 513 100 100 421, 840 100 
E. MANUFACTURES AND MISCELLANEOUS 
COS oi oun chin snctinsasnesadicgmin tesa 3, 139 3 15, 889 2 $69, 202 5 
iar wiieivecn Veckdtcdweaensceuce Se latenwas 1,368 - ; Ge beeen 
Ce oh on dicnSammbendeens 4 99, 530 a4 643, 481 95 1, 317, 665 89 
pi ee ae eee : 1, 035 1 1, 031 3, 936 
BOGs Be i csccccmntantanncnnn 2, 223 2 13, 335 2 80, 860 
WUE okcacastxaccsctcdvoce’ Seed 106, 313 100 675, 104 100 1, 475, 120 100 
ALL TYPES OF RATES COMBINED 
CS Stake aicandugahwnanccaninetl nasal 3, 687 1 16, 483 1 $71, 535 2 
tin picked <6 ince nengesn teaeghns | 2, 204 |.- _ 5, 879 
CommoGny... ...<........- nteamialn Maas 310, 675 98 1, 864, 958 98 2, 939, 731 95 
ic vats csonauns Gace aes 1, 195 1,100 |-.. 4,317 |. os 
Cs ee ad ncn anccndenkendunka 2, 223 l 13, 335 1 80, 860 3 
as whack oatmeeas pain 318, 608 100 1, 898, 170 100 = 3, 102, 322 100 


Source: Interstate Commerce Commission 1 Percent Carload Waybill Statistics, 1952 Terminations 


TABLE 3.—Percentage distribution of total interstate carload tonnage, short-line 
ton-miles and revenues for Mountain Pacific interterritorial traffic, by type of 
rate 

A. PRODUCTS OF AGRICULTURE 





| Per- | Short-line Per- Per- 
Type of rate | Tonnage | cent of| ton-miles | cent of | Revenues | cent of 
total | (hundreds) | total total 
Obits nurs clin aeddaods Ones 1,600 |........ $2, 399 
a ies Cnaetekapta ie nccbiie hace seam used BG Ncowad san 143 bade de Me tdawk sc 
CN se va uuuteuaasia tamil 75, 922 100 1, 564, 721 100 2, 421, 857 100 
ae ON eek eas ccc entaceeeacnehen : S lecaok. dated ene pea aie eke 
ST, aD cinnne<ncevsawsnssaenuse tana baael oWe thineaqacdiles< cxereatawdaaiiwdatcad 
aids aticuncvGugeuiand swieadces 75, 999 100 | 1, 566, 464 100 | 2, 424, 668 100 
B. ANIMALS AND PRODUCTS 
Ci ri casters east ie er ee conn ee ae re cea 
i a eae iin ee 1, 590 l $2, 676 ] 
ela asn certian waennbedss 13, 834 100 227, 410 yg 479, 235 99 
er I oh a sae ceiccd dims ackudedautcs aatancmaliobeewabatnn ces taicueastsadongan 
PRE SION oncucecau<chugentiasccasnnulnanevestoaustcmenaunts . anil 
RR ee oe 13, 888 100 229, 000 100 100 
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TABLE 3.—Percentage distribution of total interstate carload tonnage, short-line 
ton-miles and revenues for Mountain Pacific interterritorial trafic, by type of 
rate—Continued 

C..PRODUCTS OF MINES 
| reo | j } 
Per- Short-line Per- | | Per- 














Type of rate Tonnage | cent of| ton-miles | cent of | Revenues | cent of 
total | (hundreds) total | | total 
=_ - -— —- -| ————— — ay —~ —- = 3 ee —————— 
Class aa gidicanssteedl 323 | 1 | 5,079 | 1| — $5, 650 | 1 
Exception...._. sae 290 | 1 | 3, 455 |...... | 3, 726 | 1 
Commodity ___.--- ; 2 - = 52, 235 | 98 | 791, 278 99 | 605, 095 | 98 
All commodity : ecko teaeisiel eddie iinet Pisek a ieee ieammel 6a ameeaie athe s eccighieabd ep 
Sec. 22 quotation pare ‘ —nciaipnn| asin in than ema eae ees | -=sateaninpiestsl > aioakiat 
ii ae ao “ 52,848 | 100 799, 812 100 | —- 614, 471 | 100 
D. PRODUCTS OF FOREST 
<r reen Ldesk denen, Ra noe! | 666 |.....-.- | $758 | a 
DUNN. 8 anit enticed nt Serer DE Nowncmanst RUOE Ponsnncee! a 3 aera 
Commodity _-.-..---- sacs - eer 96, 258 | 100 | 2,195, 574 100 | 2, 254, 781 | 100 
All commodity aaa vivkiannanikd ak a tema ig bv.vces oes fivecceeeleswesepmines Seale 
Sec. 22 quotation nitonwe pans enugneas diibiped lentieceneg oanetlebheseteseseneclenesn ceteiainancd Eovtamaiotanins 
Total. (tenis Cilia cadieciaautua ’ ‘ 96, 328 100 | 2,197,308 100 | 2, 257, 097 | 100 
ee a q wa hae a 
E. MANUFACTURES AND MISCELLANEOUS 
i i a i eee 1, 454 1 29, 099 | 1} $138, 603 2 
IR dn. cob cennabaneue nana see 1, 142 1 21, 807 | 1 76, 531 1 
Commodity Jon ktiekien aeibatoeator amie 156, 576 96 | 3,404,729 | 97 6, 228, 829 92 
All commodity occa assocebue 268 |....- _| eee SOO ns 
Sec. 22 quotation Se 3 3, 045 | 2 54, 762 | 2| 276,470 | 4 
WOOll oaneos Gann . camiarel 162, 485 100 | 3, 515, 782 | 100 | 6,739, 966 100 
J —_—_—_— — — ——$ $ 
ALL TYPES OF RATES COMBINED 
" = a 7. 

CROOR 4 cackeoninsenscndsstesenvareecads RM ctecoue 36, 786 |........ | $148, 424 | 1 
Exception --.----- an i slink eeicnall a sik ccicte cada DE Aendominn } 87, 501 1 
Commodity peu neeeeenenness ate 401, 051 | 99 | 8, 335, 435 99 | 12, 414, 929 96 
Ail commodity ............. Sad er BE incuawcos OY. aa | i Ge Pdeioess 
060: ME POMIOI.«. <.-oncdicgsncccmanconensl 3, 045 | 1} 54,762 | 1| 276,470 2 
ORD: op orccseeceted ciinniean | 408,080 | 100 | 8, 466, 643 | 100 | 12, 969, 586 100 


Source: Interstate Commerce Commission 1 Percent Carload Way bill Statistics, 1952 Terminations. 


TaBLe 4.—Revenues per short-line car-mile, per short-line ton-mile and average 
short-line length of haul for Mountain Pacific interstate carload intra- and 
inter-territorial trafic combined, by tupe of rate 


A. PRODUCTS OF AGRICULTURE 

















| | | 
| y, 
Revenue per | Revenue per | Fins od 
Type of rate short-line short-line | Jonoth of 
car-mile ton-mile | neal oar car 
caitieunenail ee oa 4 - 
Cents | Cents 
Class... ; a 28 1.79 1341 
Exception 52 | 3.11 226 
Commodity : ae | 31 1. 62 1819 
All commodity ; : seugpanse 543 19. 00 7 
Sec. 22 quotation - = | Sanuiniein eee mariah sekwencccceawe 
Total 31 | 1. 62 | 1, 815 
| 
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TABLE 4.—Revenues per short-line car-mile, per short-line ton-mile and average 
short-line length of haul for Mountain Pacific interstate carload intra- and 
inter-territorial traffic combined, by type of rate—Continued 


B. ANIMALS AND PRODUCTS 


Average 


venue pe evenue pe : 
Revenue per | Revenue per|  ghort-line 


Type of rate short-line short-line 
: eae ianiii : length of 
car-mile ton-milk | haul per car 
Cents Cents 

Class-..- ‘ | 196 9. 58 58 
Exception - - _- 45 1. 68 3, 001 
Commodity -_.-.--- ; wales 31 2.17 1, 276 
All commodity - -.....----- 460 15. 33 | 10 
Sec. 22 quotation ____- 

Pca ews Sebauctas aan nancies : ; 3l 2.17 1, 271 

C. PRODUCTS OF MINES 

ee occas eansennte 56 1.17 872 
Exception .........- on ; aA 48 1. 25 879 
Commodity - _----- Shaicaoia ; 42 82 905 
All commodity - --_-- 7 720 14. 40 10 


Sec. 22 quotation - - - 


dd dendacinses 7 ; satiate le Satetendeteitens a 42 . 82 904 
D. PRODUCTS OF FOREST 


CW oe i ccaceasde a 36 1.33 1, 378 
Exception - _-__-_-- , ; ; - sical 36 1. 67 1, 377 
Commodity - --.--..-.- ‘ 38 1.09 1,774 
All commodity - -- 
Sec. 22 quotation - 
PE dale tetra 5 7 38 1.09 1,773 
E. MANUFACTURES AND MISCELLANEOUS 
0 Sete EE et ‘ — ; 76 4. 62 1, 192 
NINN. ook n sone ; ; 53 | 3. 45 1, 664 
Commodity - ------ és 50 1. 86 1, 679 
All commodity~-_--- hue 73 3. 66 669 
Sec. 22 quotation__- maihietchshbaaiaeed 230 5. 25 1, 203 
Wee tewdasewce ati 7 . ‘ 52 1. 96 1, 656 
ALL TYPES OF RATES COMBINED 
. 
cca ee os eo | 73 4.13 1, 159 
Exception a : | 52 2. 99 1,511 
Commodity ‘ asta | 41 1. 51 1, 612 
All commodity---- 52 3. 94 1,119 
Sec. 22 quotation --_- 230 5. 25 1, 203 
ONE cdccnanawes = 42 1. 55 1, 602 


Source: Interstate Commerce Commission 1 Percent Carload Waybill Statistics, 1952 Terminations. 
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TasLeE 5.—Revenues per short-line car-mile, per short-line ton-mile and average 
short-line length of haul for Mountain Pacific interstate carload intraterri- 


torial traffic, by type of rate 
A. PRODUCTS OF AGRICULTURE 
































| ———_ es 
Average 
Revenue per | Revenue per ; 
Type of rate | short-line short-line teat 
car-mile ton-mile haul per car 
samaritan = a intsiieaiiian 
Cents Cents 
Class - . - 110 6.45 146 
Exception ---_-__-. 63 3. 28 127 
Commodity - ---. . 69 | 2.10 551 
All commodity - - a 543 | 19.00 | 7 
Sec. 22 quotation ; .| ---| 
Total. _| 69 | 2.10 547 
B. ANIMALS AND PRODUCTS 
an oa oe “ae | | ( 
JS : ‘ ‘ 3 196 9. 58 | 58 
Exception - ~~~. _-- . ' : aoe ae aaa ae tnceesieens ae { 
Commodity - - -- ; imine net acetate eee at 29 2. 53 | 7 
All commodity - - - -- sais ; ; 460 15. 33 | 10 
Sec. 22 quotation : ; ea ss een a To ina eal lll 
Total..... ‘ or ome 29 2. 55 743 
C. PRODUCTS OF MINES 
: oe : ( 
Class. ..-. sah : ; ee 111 1.97 100 4 
Exception... ._.- ; are 62 2. 20 449 ( 
Commodity - ---- ’ kone : 47 . 88 611 : 
All commodity ------ ; RR ae ae 720 14. 40 10 : ‘ 
Sec. 22 quotation 5, eee z as ht : wed teicia tics dl i 
Petal... tends - , asia aebel aii se clean 47 88 | 609 
D. PRODUCTS OF FOREST 
_ Abana apininialabais ial naatl 
Class _-..--- ce anaes 38 3. 12 606 
Exception : ; es erie 7 120 | 3. 93 166 ( 
Commodity - - - -- ; ee ad ; 59 1. 66 601 ’ 
All commodity - - - - Sees fo a ‘ 
Ss Se III os oo as ccc esacncceskctbavsaanes>sedenaten kas gansets teeslecessveubasoul J-------------= 
Total _- oS au Ae Re Mie lca serail tah 59 | 1. 66 | 600 
E. MANUFACTURES AND MISCELLANEOUS 
ere ee diesdinmadechecbienapemmanalnmiene seal lignes adie cel 
Con un sias kisbun death ee eadceeeidaeies ans 101 4. 36 529 ] 
Exception. - - - - See sik aa phone cee deeadeennaen 51 2. 53 426 ( 
Commodity - - - .--- ; ativeantaeaeenaes iacekebont 63 2. 05 | 681 ' 
All commodity - - - - ; ‘ ecnewecbucwutcaudichewaenka 92 3. 82 | 126 ‘ 
Sec. 22 quotation_.-- Saban Saba ; 224 6. 06 | 573 
Total_-..__. bssidh is shmrs sce ovis chadtcese tiara op ala eodatenaeiass 67 | 2.19 666 
ALL TYPES OF RATES COMBINED 
sansianicsesincucinenensae i Al cada sch hii einai itiencancenteiniaiiaa ‘ 
a es Pe port og Ns ot POE Aas 2A ob ; 101 4. 34 479 I 
Exception... ..-.- seiccAasts ee leGab aces tRoESS 7 2. 56 336 C 
Commodity - ...-..---- : oss peed er ea 57 1. 58 635 A 
BE COIMOIOIY . o - - wo cccenceseecese=™ Ao tinie eaters eeee 92 3. 92 118 8 
BE rR ons don csctecccccncvecienrabcieescenstbes 224 | 6. 06 573 
Total. ; Ge nr ge a ae iy = 59 1. 63 628 








Source: Interstate Commerce Commission 1 percent carload waybill statistics, 1952 terminations. 
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TABLE 6.—Revenues per short-line car-mile, per short-line ton-mile and average 
short-line length of haul for Mountain Pacific interstate carload interterri- 
torial trafic, by type of rate 

A. PRODUCTS OF AGRICULTURE 








| . Average 
Revenue per | Revenue per . 
Type of rate short-line short-line are 
car-mile ton-mile haul per car 
Cents Cents 
CR ie anaemia : / a. 24 1. 50 2, 536 
Exception. .-.-...--- ‘ : 40 2. 88 1,019 
Commodity----.--.--- : ‘ , 28 1. 55 2, 233 
All commodity ----.-------- 
Sec, 22 quotation - - - 
Total. .--- ; 28 1. 55 2, 233 
B. ANIMALS AND PRODUCTS 
: | 
3; ee shaats ‘ ; 5 nauk | 
Exception. -_..-- cannes 45 | 1. 68 | 3,001 
Commodity......-....-. 31 2. 11 1, 500 
All commodity - - - -- 
Sec. 22 quotation - 
Total. --- eon 31 2. 10 1, 502 
C. PRODUCTS OF MINES 
OMG agentes. 53 1.11 |} 1, 535 
Exception. __-- ieibas 45 1.08 | 1, 187 
Commodity---.- = 38 . 76 1, 484 
All commodity - - .--- ‘ 
Sec. 22 quotation - - 
WOkvtatccncd 38 77 1. 482 
D. PRODUCTS OF FOREST 
i Ee a ae ointihe be Rtas cawiokdmuidcsiaiel : 35 1.14 2, 149 
a 2s a diss Crore ti escncsedsxcuduaeeeudaiastos et 30 1. 46 2, 588 
Cate anc sc cdbeoncasadnud Ph besa las aoeiens wae 36 1.03 2, 27 
RE GI Os 5 esha een cease ene anac ne eeedies ae 
Bebe TE sd Heep descmasdcccntehican< icnahigie i atacamemaedie mba aia 
SO sie scnict hi éccsiansseiaaa tenet te acts hte Smita a 36 1.03 2, 274 
E. MANUFACTURES AND MISCELLANEOUS 
Class a asia oth ts cna acs ct i ean ea I cia J 3 68 4. 76 2, 073 
SNe san mninwaldaniausiaea ented eade tears ; ele 53 3. 5l 1, 928 
Commodity Sos cup scmounes i Ci E willed eT gt = 418 1.83 2, 196 
All commodity - .....-..----- sciaken ta eagle saat aaleka ie : 70 3. 63 1, 987 
Sec. 22 quotation psbeeebeebnennen a ‘ 232 5. 05 1, 805 
cc kciesweepenss eG da atta xs teachin ie ne atadae oldie wai 50 1. 92 2, 186 
ALL TYPES OF RATES COMBINED 
0 eee a ccdbs alte as accebubeedcd aes dab ae —— 65 4.03 2, 065 
ES oi ae orn gS ee salad saci at 51 3.03 1, 920 
i ee a ae 38 1.49 2, 131 
Ie EE oo aca bab nvacnahdanpesncecedabadaicss di omeseen. 50 3. 94 2, 120 
as ist cca ninad nie chart a indiana ee ame a ke saints 232 5. 05 1, 805 
Na ras 39 1. 53 2, 128 


Source: Interstate Commerce Commission 1 Percent Carload Waybill Statistics, 1952 Terminations 








86 TRANSPORT POLICY AND ORGANIZATION 





TABLE 7.—Distribution of Mountain Pacific interstate interterritorial carload 
tonnage, short-line ton-mile, and revenues, by rate territories 


A. CLASS RATE TRAFFIC 


l 1 

7 | Per- | Short-line | Per- | | Per- 
Territorial movement Tonnage | cent of; ton-miles | cent of| Revenue | cent of 
total | (hundreds) | total | total 


From Mountain Pacific to 








Official 387 39 9,910 | 49 | $28, 965 
Southern 70 7 | 1, 490 | 7 | 
Western Trunkline 298 | 30 4, 553 | 23 
Southwestern 248 | 25 4,161} 21 
Total 1.003 | 100 20, 114 100 | 
To Mountain Pacific from | 
Official ; 373 2 9, 238 55 | 
Southern 92 10 1, 668 10 
Western Trunkline 284 32 | 3, 694 | 22 | 
Southwestern 130 15 2, 072 12 | 
Total 879 100 | 16, 672 100 
lotal to and from Mountain Pacific and 
Official é 760 40 19, #48 52 | 
Southern 162 9 3. 158 9 | 
Western Trunklins 582 31 8, 247 | 22 | 
Southwestern 378 20 6, 233 17 | 
Total 1, 882 100 26, 786 100 
B. COMMODITY RATE TRAFFIC 
From Mountain Pacific to 
Official 98, 776 37 2, 605, 419 48 $3, 097, 
Southern 12, 168 5 319, 687 6 
Western Trunkline 118, 259 45 1, 8C0, 346 33 2, 
Southwestern 35, 570 13 668, 807 12 915, 
Total 264, 779 100 5, 394, 259 100 6, 851, 
To Mountain Pacific from | 
Official : 55, 513 41 1, 392, 014 | 47 2, 948, 378 
Southern 12, 863 9 322, 589 11 430), 892 
Western Trunkline 43,845 32 814, 809 28 1, 660, 668 
Southwestern 24, 051 18 411, 764 14 523, 659 
Total 136, 272 100 2, 941, 176 100 5, 563, 537 
Total to and from Mountain Pacific and 
Official 154, 289 38 | 3,997, 48 6, 045, 622 
Southern 25, 031 6 642, 2 - 844, 629 
Western Trunkline 162, 104 40) 2, 615, 31 4, O85, 672 
Southwestern 59, 627 15 1, O8O, 5 3 1, 439, 006 
Total 401, 051 100 | 8, 335, 435 100 | 12, 414, 929 


C. EXCEPTION RATE TRAFFIC 


From Mountain Pacific to | 





Official j 404 41 10, 494 55 217 
Southern. -_. 87 | 9 2, 378 12 | 5, 058 
Western Trunkline 146 15 2, 106 11 | 347 
Southwestern 340 | 35 | 4, 275 22 , 587 | 
Total____. 977 100 19,253} 100} 38,209 | 
To Mountain Pacific from 
Official 345 58 6, 710 69 | 
Southern 12 2 174 2 | 
Western Trunkline 212 | 36 2, 578 27 | 
Southwestern 23 4 208 | 2 | g 
Total 592 100 9,670 | 100 | 49, 292 | 
Total to and from Mountain Pacific and— | | 
Official... .- 5 749 4s 7, 204 | 59 
Southern... 99 | 6 | 2) 552 | 9 | 
Western Trunkline 358 | 23 4, 684 16 | 
Southwestern ; 363 | 23 4, 483 15 | 
Total___- a Bue 1,569} 100 | 28,923 | 100 
\ | | | 
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TABLE 7.—Distribution of Mountain Pacific interstate interterritorial carload 
tonnage, short-line ton-mile, and revenues, by rate territories—Continued 


Territorial movement 


From Mountain Pacific to— 


Official - 

Southern 

Western Trunkline 
Southwestern 


Total. 


Official - _ - 
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Source: Interstate Commerce Commission 1 Percent Carload Waybill Statistics, 1952 Terminations. 
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TABLE 8.—Revenue per short-line car-mile, per short-line ton-mile, and average 
short-line length of haul per car, Mountain Pacific interstate interterritorial 


earload traffic, by rate territories 
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TABLE 8.—Revenue per short-line car-mile, per short-line ton-mile, and average 
short-line length of haul per car, Mountain Pacific interstate interterritorial 


carload trafic, by rate territories—Continued 
D. ALL COMMODITY RATE TRAFFIC 


Source: Interstate Commerce Commission 1 Percent Carload Waybill Statistics, 1952 
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Mr. Harris. The next witness we have before the committee today 
is another member of the Advisory Committee, Dr. Flemming. 

Dr. Flemming, we are very glad to have you to present your report 
on the Advisory Committee on Transport Policy and Organization. 


STATEMENT OF HON. ARTHUR S. FLEMMING, DIRECTOR, OFFICE OF 
DEFENSE MOBILIZATION, ACCOMPANIED BY PHILIP A. RAY, 
GENERAL COUNSEL, DEPARTMENT OF COMMERCE, AND ERNEST 
WILLIAMS, SPECIAL ASSISTANT TO DR. FLEMMING 


Mr. Firemmina. Mr. Chairman, and members of the committee, I 
appreciate very much having the opportunity of appearing before the 
committee and discussing with the committee certain aspects of this 
report which was filed by the Presidential Advisory Committee. 

I would like to say it was my privilege to be here this morning and 
to listen to the presentation of testimony by Secretary Weeks, and 
also to the questions which were addressed to him and his answers. 
I am sure that the members of this committee appreciate the fact that 
in Secretary Weeks we had a working Chairman of our Committee, 
a man who has certainly developed a very comprehensive understand- 
ing of some of the problems which confront us at the present time. 
I regard it as a very real privilege to be associated with him in con- 
nection with the work of the committee. 

I will try, Mr. Chairman, in my remarks, not to be repetitious in 
terms of remarks which have already been made by either Secretary 
Weeks or Secretary Wilson. Naturally, I am approaching this pri- 
marily from the point of view of defense mobilization, although as 
a member of the Committee I was charged with the responsibility, 
along with the other two members of the Committee, of considering 
the overall picture. 

Mr. Harris. May I say here, Doctor, that we fully appreciate the 
tremendous responsibility that you have in your position, too. We 
realize that this is only one of the important problems which you have 
to grapple with. 

Mr. Ftemmine. Thank you, sir. I appreciate that. 

In view of the considerable changes in the transportation industries 
brought about by the war and the postwar adjustment, and in view 
of the lack of a comprehensive review of the transportation situation 
within the executive branch for a considerable period of time, the 
President in appointing this Committee indicated his desire to have 
the major aspects of Federal policy reappraised to determine their 
internal consistency and their correspondence with present underlying 
conditions in the industries. 

Specifically, the Committee was asked to explore whether the pres- 
ent scope and character of regulation were consistent with the rapid 
technological development in transportation, the growth of alterna- 
tive forms of transportation, and the increase of competition, and was 
asked what minimum of regulation would be consistent with the pub- 
lic interest under those altered conditions. 

Since there had been indications that the course of development in 
the transportation industries was not resulting in an adequate trans- 
portation mobilization base to meet the conditions of a large-scale 
emergency, the Committee was asked to consider the relationship of 
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present and desirable peacetime policy to the needs of defense and, 
in effect, to ascertain whether a policy could be developed which would 
tit the needs both of peace and of a mobilization emergency. 

Effective transportation commensurate with the level of economic 
activity is indispensable not only to the conduct of an ordered and 
prosperous economy, but also to deal adequately with problems which 
would arise in the event of general mobilization, with or without an 
attack on continental United States. 

Full mobilization could very easily increase the aggregate demand 
for domestic-freight transportation by some 20 percent expressed in 
ton-miles. The transportation system must be capable of absorbing 
this overload rapidly or we lack an adequate mobilization base in a 
most vital segment of our defense economy. 

We cannot count on building the added facilities and equipment 
required to provide sufficient transportation to meet defense needs 
during full mobilization unless our anticipated production of direct 
military items is to be cut back and our plans altered accordingly. 

The task of maintaining our total domestic transportation sy stem in 
a position which is adequate for mobilization is made more difficult 
by the probable necessity of withdrawing important elements from 
domestic activity and using it for other “defense purposes. A sub- 
stantial tonnage of shipping now in domestic coastwise and inter- 
coastal service would be withdrawn and used on overseas routes. A 
considerable fleet of aircraft would be withdrawn from the services 
of domestic carriers and used by the military. In at least these in- 
stances loads will have to be diverted to the other forms of transporta- 
tion at the same time that the whole burden of increased traffic created 
by mobilization also falls upon them. 

The possibility that this country itself may come under attack makes 
it particularly important for our tre insport: ition system to be as strong . 
and well equipped as possible and supplied with adequate reserves. 

We cannot predict where the blows may fall or what portions of 
our transportation may be disabled. The system must be capable 
of surviving considerable attrition while still performing at a level 
which meets our needs. 

Next, Mr. Chairman, I would like to discuss some considerations 
that we feel must be kept in mind in appraising our transportation 
system. 

First of all, there is the need for efficiency and economy in the total 
transportation system. 

Transportation represents so large a segment of our conomy that 
it is of the utmost importance, both in peace and in war, that this 
necessary function be conducted with maximum economy. 

In peace, this means economy of dollars, for to the extent that the 
necessary transportation cost can be reduced, other segments of the 
economy which produce directly consumer goods and services will 
benefit and the standards of life will be enhanced. 

In war the economy that is vital to success is that of materials and 
of manpower; not so much the economy of dollars. 

With five principal types of intercity freight transportation in 
existence, and with each one having different capabilities for pro- 
ducing service, it is important not only that the individual form or 
type of transportation be conducted with efficiency, but also that each 
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type of transport be used for those transportation jobs to which it is 
best adapted. 

Next, we must not overlook the importance of the common-carrier 
system as the foundation of our transportation service. 

Both in peace and in war we are basically dependent upon an organ- 
ized common-carrier system of transportation which has the duty to 
serve the general public, which must be nationwide in coverage, and 
which must provide for the movement of passengers and of all types 
of freight between all points regardless of the size of consignment. 

It is upon the general purpose common carrier that the small shipper 
iust heavily rely for the bulk of his transportation. In fact, even the 
largest industries, though they may provide for some or much of their 
transportation through private and contract carriage, need the serv- 
ices of the common carrier for a wide variety of tasks. 

And without an effective common-carrier system we just wouldn’t 
have the capability of expansion that must exist if we are to meet the 
demand of general mobilization. 

Although the total volume of transportation produced in the United 
States has been growing with considerable rapidity over the postwar 
decade, there has been a distinct trend toward the more rapid growth 
of private than of common carriage. Also, there has been a signifi- 
cant growth of commercial transportation which is exempt from the 
regulatory policies that apply to common carriers and which does not 
have the same public obligations as do the regulated carriers. 

As a result there has been a trend toward greater specialization of 
transportation services, particularly in the private and exempt areas 
and a weakening of the common-carrier system in proportion to the 
whole. 

The rate of growth of general purpose common carriage just hasn’t 
kept pace with the growth of transportation in the aggregate. 

The present regulatory system contributes to this trend. 

The rates that the regulated common carriers must charge are not 
necessarily related to the actual cost of transportation and often are 
sufficiently above the cost of unregulated transportation to encourage 
the growth of the latter. 

In large part the common-carrier rates which encourage the growth 
of unregulated transportation have been traditionally relied upon to 
provide more than an average rate of profit to the common carriers— 
in short, they represent the high-revenue elements of traffic under a 
rate structure which has been considerably influenced by the value-of- 
service principle in ratemaking—yet substantial regulatory obstacles 
stand in the way of their revision even to a level fully justified by 
common-catrrier cost considerations. 

Regulated common carriers are severely handicapped in meeting 
unregulated competition for the type of traffic in which the unregu- 
lated carriers are interested partly because of the timelags in the 
regulatory process, and partly because of the difficulty of proving what 
is necessary to meet competition in the absence of rate publication by 
unregulated carriers. At the same time, to the extent they lose such 
traffic they are weakened in their ability to provide a general common- 
carrier service. In other words, the process tends to be a cumulative 
one. 

Loss of high-rated traffic tends to result in a need for increased 
rate levels on the part of the regulated common carriers together with 
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a reduction in the rate of investment for improved plant and equip- 
ment which they can afford. 

Both these consequences encourage the opening of additional select 
areas for the growth of unregulated carriage. 

This weakening i is perhaps | most noticeable in the railroad industry 
where solvency has been maintained, but partly at the expense of re- 
tarded investment, which means that reliance is placed on obsolescent 
plant and equipment at added cost to the shipper. A similar situa- 
tion can be found, however, among regulated motor and water common 
carriers. 

Finally, there is the problem of diversion from low-cost to high- 
cost services. 

A similar selective process of traffic diversion has been occurring 
among different types of common carrier because of a system of regu- 
lation which places obstacles in the way of reflecting quickly, or at 
all, cost advantages in the level of rates charged by a particular type of 
carrier. 

Traffic tends to be placed by shippers on the basis of the combina- 
tion of rates and services offered. Therefore, if we operate on the 
basis of a parity of rates for carriers of diverse cost, the traffic can 
flow to the high-cost carrier. 

To the extent this occurs, the total transportation bill of the Nation 
is increased without a corresponding strengthening of the fiscal posi- 
tion of the carriers. 

This type of shift has a significance for defense because it can be 
a shift of traffic to a type of carrier relatively high-cost in dollar terms 
because it is a heavy user of materials, fuel, and m: unpower. This, in 


turn, presents us w ‘ith the risk of curtailment when, in mobilization, 
these items are in short supply. 

We feel the recommendations we have made in our committee report 
would favorably modify these trends. As Secretary Weeks has pointed 
out this morning, we do not believe that any revolution in transporta- 
tion would occur, no form of tr meopert would be forced out of business, 


nor would anyone attain monopoly power. In time, however, traffic 
would tend to be directed in each instance to the type of carrier able 
to handle it most cheaply under the conditions surrounding the ship- 
ment. 

Where a superior but more costly service were needed, the shipper 
would be enabled to weigh the greater cost against his need for the 
superior service. 

These results would flow largely from the proposed changes in 
policy regarding the regulation of rates. These charges are designed 
to give greater 1 recognition to the relative costs of performing par- 
ticular services by different methods of transportation and to permit 
them to be reflected in the published rates. Reliance would be placed 
upon the widespread competition which now prevails in transporta- 
tion as a substitute for some of the regulatory practices of the past. 

If the present situation in which it appears, for example, that rail- 
roads handle certain types of traffic which could be handled more 
efficiently by motor carriers, while motor carriers handle other types 
of traffic which could be carried more efficiently by railroads, is to be 
improved for the public benefit in the form of reduced total costs for 
transportation, two general courses of action appear to be available: 
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We can tighten regulatory policy severely so that rate relation- 
ships among “different types of _transport are fixed by the interstate 
Commerce Commission which in every case reflect the relative eco- 
nomic spheres for each form of transport as seen by the Commission. 
If we do follow this course of action, 1t will undoubtedly be necessary 
for us, in the interest of national security, to move ultimately in the 
direction of subsidizing certain forms of transportation. 

Or we can permit carriers much greater freedom for resonably 
rapid experimentation by making it easier for them to reflect their 
economic capabilities in their rates—a course which would also en- 
courage efficiency and economy in operation and_ technological 
advances. 

The committee chose this second course, not only because it is more 
nearly in tune with our free enterprise philosophy, but also because 
it seemed much more likely to produce economically sound results. 

We believe that it will provide incentives for the carriers in a sec- 
tion of our economy where change is continual, and at no predictable 
pace, and where competition is severe and growing. 

The committee, having determined the direction in which it seemed 
wise to go, gave earnest consideration to the regulatory restraints 
required to protect the public interest and to prevent unwise or ill- 
informed use of greater freedom by the carriers. 

It suggests changes in the ratemaking procedures, within which 

carriers can exercise their managerial “discretion with reasonable 
promptness in the light of their judgment of the competitive condi- 
tions which face them. 

It proposes the addition of new safeguards in connection with the 
determination of reasonable maximum rates in instances where it 
can be shown that for particular traffic the carrier has no effective 
competition. This proposal is designed to insure that carriers will 
not have recourse to competitive ratecutting while they load rate in- 
creases on such traffic as may be noncompetitive. 

It proposes to retain in full force the prohibitions of undue prefer- 
ence and prejudice as they stand in the present act. Added emphasis 
would tend to fall upon ‘these prohibitions, of course, were the car- 
riers given more freedom to control the level of their rates, as the 
committee proposes. 

Secretary Weeks has called attention to these proposals and to 
others which would strengthen our common carrier system, largely 
by giving more pr ecise definition to certain types of carrier activity 
and by bri inging the rates of contract carriers into the open through 
publication. 

The committee believes it is of the greatest importance to preserve 
and strengthen our common carrier system for the benefit of the public 
both in peace and in times when the needs of defense will place a very 
heavy load on our transportation systems. 

We also believe that it is necessary to develop that system under a 
policy which will permit each type of transportation to sell its own 
particular characteristics and advantages to the public. 

It is the belief of the committee that its recommendations, if car- 
ried into effect, would go far to produce these desirable results, pro- 
vided, of course, that the carriers take prompt advantage of their 
enlarged opportunities. 
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Finally, it is the committee’s belief that the direction of policy 
which it recommends is the only one which fits the facts of today’s 
transportation scene; notably, the great growth of competition, the 
variety of transportation tools now available, and the great oppor- 
tunities which shippers have for resort to private transportation. 

Mr. Harris. Thank you very much, Dr. Flemming. That concludes 
your formal statement ? 

Mr. Ftemminea. Yes, it does, Mr. Chairman. 

Mr. Harris. Do you have any questions, Mr. Priest ? 

Chairman Priest. I have no questions, Mr. Chairman. I might 
state that Dr. Flemming, in keeping with the pattern with which this 
committee is familiar, established over the years, has made a very 
clear and forthright statement of his views on this subject which is, 
as I say, in keeping with the previously established pattern in his 
appearances before congressional committees. 

Mr. Ftemminc. Thank you. 

Chairman Priest. A number of points are emphasized here which 
I think properly might be gone into in more detail when the legisla- 
tion comes up. I will defer my questions for the time being, Mr. 
Chairman. 

Mr. Harris. Mr. O’Hara? 

Mr. O’Hara. Dr. Flemming, I want to join in the statement just 
made by Mr. Priest. I realize this is a very fine statement which you 
have made, and I should like to discuss it in detail with you. I think 
it far more advisable to discuss it by way of legislation. 

Are you under the Secretary of Commerce or directly under the 
President ? 

Mr. Fiemmine. The Director of the Office of Defense Mobilization 
is in the Executive Office of the President, and reports directly to 
the President. 

Mr. O’Hara. Thank you very much. 

Mr. Harris. Mr. Klein? Mr. Hale? Mr. Williams? Mr. Dolliver? 

Mr. Dottiver. Dr. Flemming, I believe you have presented not 
only a very clear but a very scholarly statement with respect to the 
report of the President’s Advisory Committee on Transport Policy 
and Organization. I am sure in the deliberations of that committee 
and in your previous experience you have given close attention to the 
subject of transportation rates. 

I wonder if in your thinking you have come to any conclusion as 
to what the theoretical basis of transportation rates should be. There 
is one school of thought, which perhaps is not so prevalent nowadays, 
that the transportation people should charge what the traffic will bear. 
There is another school of: thought which perhaps would go to the 
extreme of saying that the traffic should be based upon the cost of 
transporting certain commodities. There are preketiy some other 
theories. 

I wonder if you have any sort of intellectual theory as to what the 
basis of ratemaking should be. 

Mr. Ftemmuine. Congressman Dolliver, having had the opportunity 
over the years of reading some of the Interstate Commerce Com- 
mission opinions dealing with this subject, and having had the oppor- 
tunity of reading some of the decisions of the courts dealing with 
this particular subject, I do not think I would want to attempt to 
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outline any theory of ratemaking on an off-the-cuff basis, because I 
do appr eciate, as you have indic ated in your question, that there have 
been various theories expounded and various theories applied from 
time to time. 

I think you can see from a reading of our report and from the 
panama which have been made, that we have not gone into the 
technical aspects of ratemaking, but have suggested that there should 
be a little more flexibility than exists at the present time, but within 
the framework of standards which would be set by the regulatory 
body, namely, the Interstate Commerce Commission in some instances, 
and with provision made to make sure that the rates which might be 
set would not violate the standards which would be set by the regula- 
tory body. 

Mr. Dottiver. I noticed in the suggested standards you use the 
word “reasonable,” reasonable rates. That is a very good word, but 
it is a little indefinite. 

Mr. Fiemmine. Congressman Dolliver, it seems to me if the Con- 
gress should decide to adopt the appr oach or philosophy indicated in 
our committee report, you would begin to move in the direction of 
giving that word meaning in terms of the standards which would be 
set for minimum rates and the standards which would be set for maxi- 
mum rates as provided for in our report. I believe that that is some- 
thing which would evolve over a period of time as a result of specific 
cases being placed before the Interstate Commerce Commission. 

Our feeling was that if we moved in this direction of minimum and 
maximum rates and then provided flexibility 1 in betw een, that would 
result in fixing what we would regard as “reasonable.” 

Mr. Dottiver. If I remember the histor y of transportation regula- 
tion correctly, there was a time when there was no regulation of tates 
by any public body, and the courts undertook to do it. That became 
an impossibility ; ; so Congress, and the various States as well, set up 
commissions for the purpose of dealing with this very difficult 
problem. 

Once again we are confronted with it. All I am trying to say, Mr. 
Chairman, is that this is a very difficult and very pressing problem 
at the present moment. 

Mr. Fitemmine. I certainly agree, Congressman. 

Mr. Dotiiver. We need all the good advice we can get from Gov- 
ernment officials and the transportation industry to evolve appropriate 
legislation. 

Mr. Ftemmrne. I certainly can assure you that as the committee 
undertakes to examine proposed legislation tied in with this report, 
we shall be more than happy to help in any way we can in connection 
with any of the problems which arise. 

Mr. Dotxiver. Thank you, Mr. Flemming. 

Thank you, Mr. Chairman. 

Mr. Harris. Mr. Moulder, any questions? 

Mr. Mouwper. No questions. 

Mr. Harris. Mr. Rogers ? 

Mr. Rogers. Dr. Flemming, just 1 or 2 questions. In your opinion, 
do you think that every segment of the transportation industry should 
be included in the general j jurisdiction of the ICC? 

Mr. FLEMMING. ‘Congressman, I know that is a highly controversial 
question. It was my privilege to serve as a member of the first 
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Hoover Commission as well as a member of the Second Hoover 
Commission. In connection with the work of the first Hoover Com- 
mission, that was one of the issues we considered. 

I think I reflect the feelings of the members who served on that 
Commission when I say that we finally arrived at the conclusion that 
it would not be wise to put everything under one commission. 

I appreciate that point of view is one which someone can easily 
put in a rebuttal. I recall very destinctly the debates which took 
place within the Hoover Commission on that. They were very vigor- 
ous debates, and I will say as a layman in the transportation field, it 
was somewhat difficult for me to make up my mind. 

In terms of the organizational structure of the United States Gov- 
ernment, I think we are always trying to move in the direction of 
consolidating various functional areas as much as we can. That isa 
good, sound, overall objective, and yet I do not think we can afford 
to be dogmatic about it. I think we do have to take special factors 
into consider ation from time to time. 

In this area there was a feeling on the part of some of the members 
of the Hoover Commission, and I tended to share it, that we liked 
the highly competitive situation which exists in the transportation 
industry. We had the feeling that possibly putting all of the trans- 
portation industry under one “regulatory agency would tend to some- 
what tone down that competitive situation in a manner that might 
be adverse to the best interests of the country. 

I suppose it is fair to say there is a certain amount of competition 
between the regulatory agencies themselves. I am sure someone 
could argue that maybe they ought to be coordinated at some point, 
and to a certain extent they are coordinated by the Congress of the 
United States. This committee, for example, has to consider many 
aspects of the transportation industry. 

Mr. Rogers. Doctor, you are the head of the Office of Defense Mobi- 
lization. Great stress has been laid in these hearings on the defense 
item itself, and I was wondering if the approach of this committee 
has been that in order to have proper mobilization you must have 
some centralized power to control or regulate the entire transporta- 
tion system of this Nation. 

Mr. Ftemmine. Congressman, | think the situation which exists at 
a time when we are not engaged in hostilities and the situation which 
might exist if we moved into general mobilization are two entirely 
different situations. Part of our responsibility, of course, is to con- 
sider the wartime structure of the executive branch of the Govern- 
ment, and we recognize in working on that that they are different 
situations. 

If we became involved in general mobilization as a result of an 
attack on continental United States, I think quite a number of our 
organizational patterns would have to be changed, not only in this 
but in other areas. 

Mr. Rocers. That could be done under emergency powers. 

Mr. Fiemminé. That is correct. 

Mr. Rocers. Thank you very much, Doctor. 

Mr. Harris. Mr. Dollinger? Mr. Flynt? 

Dr. Flemming, I, too, want to commend you for the presentation 
you made here and the ver y fine general statement. I think almost 
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everyone could agree with reference to the conditions which exist and 
the trends and some of the problems. 

I am sure the question arises as to how to accomplish the results 
which this very fine statement of yours presents to us. You men- 
tioned that you were here this morning and heard the Secretary of 
Commerce, and of course you are familiar with the specific recom- 
mendations which he made, four of them, in fact. 

It is your feeling that the specific recommendations made by Secre- 
tary Weeks are contained in legislation which I believe was formulated 
or at least presented by the Department of Commerce or by Secretary 
Weeks as Chairman of your Committee and introduced by the commit- 
tees in the respective bodies of Congress? You are familiar with that, 
too, I suppose. 

Mr. Fremmine. Yes, Mr. Chairman. 

Mr. Harris. You feel that those specific recommendations are neces- 
sary to carry out this general statement of the problem you have 
pointed up? 

Mr. Fiemmine. Mr. Chairman, it is my judgment that the provi- 
sions which have been incorporated in the bill to which you refer 
would, if enacted into law, definitely move us in the direction of the 
objectives which I have set forth in my opening statement. 

Mr. Harris. You heard Mr. Weeks this morning as he referred to 
the fact that some people gained the idea that it was the intention of 
this report to permit one form or mode of transportation to enter into 
other feevas of transportation. You concur in the statement which 
Mr. Weeks made this morning in that regard ? 

Mr. Fitemmine. I do, Mr. Chairman. 

Mr. Harris. If, as he suggests, there were some who thought that 
that was the intent and purpose of it, then the changes should be 
made? 

Mr. Fremmine. That is correct, Mr. Chairman. I am sure that I 
reflect the feeling of my colleagues on the Committee when I say that 
we do not have any dogmatic views relative to the words which have 
been used and the “phrases which have been used in an effort to state 
or set forth a policy which would achieve these objectives. I am sure 
that the process in which this committe is now engaged is a process 
which will help, first of all, to clarify our objectives; and, in the second 
place, will result in suggestions being made which will help to achieve 
those objectives more effectively than some things which we have sug- 
gested. I think this is an extremely healthy procedure that you and 
the members of the committee are engaged in at the present time. 

Mr. Harris. As we stated this morning, there was not sufficient time, 
due to the pressure of many things in this committee and in the Con- 
gress, to hold hearings during the session. We scheduled these hear- 
ings now in order that we could lay this problem out on the table and 
ani aly ze it. 

You people who live with it finally concluded what should be done 
within the executive branch of the Government, and, as a result, made 
your recommendations to Congress. The purpose of this hearing i is 
to find out just what you propose to do and what should be done as a 
general policy. 

The national transportation policy of 1940, during my years in Con- 
gress has had great acclaim generally throughout the transport indus- 
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try; but you feel, as Mr. Weeks stated this morning, that that language 
is entirely too broad and too general, and there 1s still contention in 
the minds of a lot of people even today as to just what it means in 
many respects? 

Mr. Fremmine. Mr. Chairman, that was a point which was con- 
sidered rather carefully by our Committee at its various meetings. 
We did arrive at that conclusion. We felt that it might be possible 
at this time, after a period of 15 years of experience with the national 
transportation policy, to pinpoint it just a little bit more than is the 

‘ase now, particularly if the Congress is willing to accept the kind of 
objectives that are set forth in our report. 

Mr. Harris. I infer from reading your report that you do include 
a great deal or quite a lot of the language which is presently in the 
declaration of policy of the 1940 national transportation policy. 

Mr. Fitemmina. That is correct. 

Mr. Harris. Then you do not believe, as I understand, and as it was 
intended in this report, that there should be an integrating of the 
various modes or forms of transportation in the country ? 

Mr. Fiemmine. That is correct, sir. 

Mr. Harrts. I endeavored this mor ning—and I do not want to be- 
labor the question at this point, but we are trying to get just as much 
as we can out of this report in analyzing it, and I am not sure that we 
have had it brought to our attention duri ing the course of hearings on 
other matters in the last several years—could you give me a littie 
understanding of the meaning of “minimum” >and “maximum” rates? 
That isa question which is in my own mind, at least. 

Mr. Fitemmine. Mr. Chairman, I will try. My understanding of it 
is that if the recommendations which we have made were put into ef- 
fect, rates would be filed with the Interstate Commerce Commission, 
and that the Interstate Commerce Commission would then determine 
whether those rates met either the minimum or the maximum stand- 
ards, depending on which one might be appropriate in connection 
with the filing of a proposed rate or rate structure. 

That really ties in with some of the responses I made to Congress- 
man Dolliver. That is my understanding of the way it would work: 
That a rate would be filed just as is the case at the present time; the 
Interstate Commerce Commission would have to pass on it just as 
it does at the present time, but it would pass on it from the point of 
view of whether or not it fell within the stand: ud for maximum or 
minimum, whichever one might be appropriate in a particular in- 
stance. 

Mr. Harris. I think I am grasping a little of it in my own mind. 
Do I understand it will be the ‘duty and the responsibility of the Inter- 
state Commerce Commission to establish standards, and those stand- 
ards will be minimum standards and maximum standards? 

Mr. Fitemmine. That is correct. 

Mr. Harris. Then a schedule will be filed by the particular carrier, 
and then it would be necessary for the Interstate Commerce Commis- 
sion to pass upon that schedule to determine whether or not it came 
within the minimum and the maximum standards. 

Mr. Fitemmine. That is correct. That is my understanding of the’ 
recommendations. 

Mr. Harris. Mr. Hale has a question on that point. 
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Mr. Firemmine. Mr. Chairman, Mr. Ray points out, which I cer- 
tainly should make clear, that they would not necessarily, any more 
than they do now, pass on every rate. They would pass on it if it 
were attacked by the shipper or by some other carrier, I suppose. In 
other words, as I understand it, they would not automatically review 
a particular rate filed with them if there were no contest over that 
rate. 

Mr. Harris. But any shipper could protest. 

Mr. Fiemmrine. Yes, that is right. ‘Then the protest would be con- 
sidered in the manner which I have stated. 

Mr. Hatz. Dr. Flemming, to put a specific case, suppose the ICC 
said that a reasonable rate for a common carrier between New York 
and Washington is not less than 5 nor more than 8 cents per unit. 
Then the Pennsylvania Railway files a rate of, we will say, 714 
cents. Then the Baltimore & Ohio Railway files a rate of 7 cents. Is 
that the kind of thing which is going to happen ? 

Mr. FLEmmine. Congressman Hale, it is my understanding that the 
Interstate Commerce Commission would not put it just that way. I 
am going to ask Mr. Ray, the General Counsel for Commerce, who has 
worked on this, to reply to that specifically. 

Mr. Ray. Mr. Congressman, I do not believe it is the contemplation 
of the committee that the Interstate Commerce Commission would 
undertake the burden of setting in all of our rate structures a minimum 
and a maximum. 

Mr. Hate. You do not intend the ICC to fix brackets, in other words. 

Mr. Ray. No. You have this situation: The carrier, just as it does 
today, would advance a new rate. That rate would be either a reduced 
rate or an increased rate. If it were a reduced rate and it were not 
attacked by a shipper or a competing carrier, it would automatically 
go into effect in 30 days, and it would become the legal rate, under the 
Elkins Act and other provisions of the statute, and the carrier would 
have to comply with it. 

If it were attacked as being below a reasonable minimum, then, of 
course, the Commission would hear it and consider it and it might de- 
termine, “No, this rate, 5-cent rate, is below the reasonable minimum. 
You must raise it to a more reasonable area.” Then the carrier would 
initiate a new and higher rate to bring it out of the unreasonably low 
area. 

I would like to emphasize that no more than now would the Com- 
mission under these proposals be engaged in the business of trying 
to go around the country fixing top and bottom limits. The carriers 
would be advance ing new rates just as they are today, and they would 
be held unlawful only if they fell below a reasonable minimum in a 
given case, or above a reasonable maximum, or were discriminatory. 

Mr. Hare. It would not be possible, for example, for the Pennsyl- 
vania Railroad to compete with the Baltimore & Ohio in establishing 
rates on carrying a ton of coal from here to New York; is that right? 

Mr. Ray. Not if I understand the question correctly. 

Mr. Hate. The freight rate for carrying a ton of coal from here to 
New York would be the same for all carriers? 

Mr. Ray. I think so; essentially. 

Mr. Hare. You would not let one carrier compete with another for 
that in rates? 
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Mr. Ray. I would not say that. One particular carrier could 
simply publish and file a new and lower rate. The question of whether 
or not it would become the legal rate would depend upon whether or 
not it was successfully attacked before the Commission. Otherwise, 
it would become the legal and lower rate, and in that sense would be 
lower than the competition. 

Mr. Hate. If, for example, the Baltimore & Ohio published a 7-cent 
rate for a certain commodity, and the Penneylvania attacked it as too 
low, then if the attack made by the Pennsylvania failed, Pennsylvania, 
in order to compete, would have to meet the same rate. 

Mr. Ray. I should think so; yes. 

Mr. Hate. It still is not clear to me how that differs from the 
present law. Is that not the law at the present time? 

Mr. Ray. It differs only in the sense that the Commission now, 
even in the absence of discrimination, is entitled to fix a precise rate 
any place between the bottom and the top that it may think will best 
serve the situation, will best lead to a sharing of the traffic by compet- 
ing carriers, and other considerations. Whereas under this change, 
the Commission’s function, in the absence of discrimination as we 
know it, would be to determine on a reduced rate whether it was 
being brought below a reasonable minimum; on an increased rate to 
determine, much as it does today, whether it is being brought in ex- 
cess of a reasonable maximum. 

Mr. Ftemmina. Mr. Congressman, that is my understanding of the 
way in which it would work, and the difference between the way in 
which it would work under our proposal and the way in which it 
works today. In other words, the carrier would have the opportunity 
of exercising some managerial judgment as to what the rate should be. 
His managerial judgment could be attacked in a proceeding before the 
Commission on the ground that it violates the minimum standard or 
the maximum standard. If it did not violate those standards, if the 
Commission found that it was not an unreasonably low rate, for ex- 
ample, then the managerial judgment of the carrier would prevail. 

Mr. Hate. Is there not room for managerial judgment of the car- 
rier at the present time ? 

Mr. Fuemmine. Certainly there is some room, but it is more limited. 
He does not have as much elbow room as he would have under our pro- 
posal. I think the illustration which you posed in your question 
addressed to Mr. Ray is illustrative of that. He does not necessarily 
have to charge the same rate that another carrier is charging. He can 
lower his rate, provided it does not get down below what the ICC 
would regard as a minimum charge. 

Mr. Harris. Let us use another example. You used the example of 
two large carriers a moment ago. Using the example of a large car- 
rier publishing rates which would be below the rates published by a 
small carrier, perhaps, under present procedure would not the Inter- 
state Commerce Commission have to take into consideration the com- 
peting rate of the small carrier in establishing the rate of the large 
carrier ¢ 

Mr. Fiemmrine. Generally, at the present time, it does; yes. 

Mr. Harris. Under the proposed change here, would the Commis- 
sion have to take that into consideration in fixing the standard, that 
is, the minimum and maximum standards? 
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Mr. Fitemmine. Yes, they would. 

Mr. Harris. That is true? 

Mr. Fremaine. That is right. 

Mr. Harris. I am like Mr. Hale—I am wondering just how much 
change is proposed here. 

Mr. Fitemmine. How much additional discretion, in other words, 
is given to the carriers. 

Mr. Harris. Yes. 

Mr. FLemmine. It is my understanding at the present time that even 
though it is determined by the Commission that the rate is not too 
low or it is not too high, it does take other factors into consideration 
in approving or disapproving a specific rate. By taking all of those 
other factors into consideration, it gets pretty close to the point where 
it in fact imposes its judgment on the managerial judgment of the 
carrier. 

Keeping in mind all these factors which I recognize the committee 
has in mind and which I think it properly has in mind, in making pro- 
vision for applying those factors, we have the feeling that it is pos- 
sible to open this up and give the carrier more elbowroom in exer- 
cising his managerial judgment and in meeting the competitive situa- 
tion which confronts it in relation to other carriers, either of the same 
type or of different types. 

Our feeling is that if it is possible to make ample provision for these 
other factors and provide more room for the exercise of managerial 
judgment, the normal forces of competition will have greater freedom 
and this would result in a healthier situation than exists at present. 

Mr. Harris. Mr. O’Hara has a question. 

Mr. O’Hara. Dr. Flemming, did your committee give any consider- 
ation to the problem which confronts the individual shipper when 
he seeks to establish a rate? I am looking for some help, because they 
have brought this problem to me. A shipper produces a product on 
which no freight rate has been established in the area. He gets co- 
operation from the serving railroad, but then his competitor in another 
part of the country comes in and starts harassing him in every way, 
shape, and form. The lag, the crippling effect and the destructive 
effect of some of our machinery on that little individual shipper is 
amazing to me. He has developed a product which is going to be 
shipped to various sections of our country and even out of this coun- 
try to foreign countries. 

Did your committee give any consideration to what the individual 
shipper is up against, trying to establish himself, to the delays and 
the dilatory tactics which are permitted to be used? I wondered if 
your committee gave any consideration to that problem. 

Mr. Fiemuine. Mr. Congressman, we did. I think you find re- 
flected in some of our recommendations a desire to improve that situa- 
tion and expedite the proceedings. 

Mr. O’Hara. I do not like to be unkind to any department, but it 
seems to me that in the procedures of the ICC, there is an undue 
amount of redtape and delay. Am I being unkind in making that 
statement? I am speaking particularly of the problem of the indi- 
vidual shipper, who is confronted with quite a different problem 
than the transportation company which may be involved. 

Mr. Fiemmine. Mr. Congressman, I have not had enough practical 
experience in proceedings of that kind before the ICC to indulge in 
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a generalization one way or the other; but again growing out of my 
work on the Hoover Commission, and taking your question and apply- 
ing it to regulatory agencies generally, I have the feeling that both 
within the legislative and the executive branches we must make 
periodic inventories in order to get rid of some procedures which creep 
in, sometimes for perfectly legitimate reasons. Something goes 
wrong and there is a lot of furor over the fact that it has gone wrong. 
Consequently, the agency which has the responsibility says, “We will 
see to it that that doesn’t happen again.” So in comes a new pro- 
cedure. Maybe the procedure will prevent a recurrence, but at the 
same time it slows down the regulatory process. 

It is that kind of thing that I think all of us have to be working 
at constantly, both on the legislative and the executive side. I in- 
clude both in this particular instance because it seems to me that as 
far as the quasi-judicial agencies are concerned, the legislative and 
the executive branches share responsibility. We have to work at it 
together. 

Mr. O’Hara. I am going to be very much interested in some of these 
practical phases. 

Mr. Fiemmina. I agree with you completely. We certainly had 
in mind that as far as possible, in terms of the basic policies, every- 
thing should be done to cut down that period of delay. I think our 
suggestion as far as the suspension period is concerned is illustrative 
of that. 

Mr. Chairman, Mr. Ray would like to make one additional com- 
ment on the point which I was discussing with Congressman Hale. 

Mr. Harris. Very well, Mr. Ray. 

Mr. Ray. I should like just to make this observation with regard 
to the minimum and maximum rates. At the present time, as you 
stated, the Commission pays attention in the fixing of many rates to 
the rates which are charged by the competition. I would say that 
generally speaking, under these proposals, the Commission’s power 
to try to gage the effect of an otherwise legal effect upon a competing 
form of transportation would be greatly minimized. The powers of 
the Commission, in other words, would be restricted to determining, 
first, whether the rate is or is not discriminatory as between shippers. 
Once it determined that, on a reduced rate the only question would 
be whether or not the rate goes below a reasonable minimum, if it 
returns a profit or is compensatory to the carrier. 

In making that determination, it would, generally speaking, not 
pay attention to the effect of the newly advanced and lower rate upon 
the competition. 

Mr. Fiemmine. Mr. Chairman, I think that is a very important 
point, and I appreciate that it is a debatable point. 

Mr. Harris. That was a very good statement which was just made. 
I am glad to have that further clarification. 

Mr. Fiemmine. I think it was excellent. There are those repre- 
senting various types of transportation who might be inclined to take 
issue with that kind of statement; yet it goes to the very heart of the 
philosophy underlying our report, namely, that we think the forces 
of competition should decide some of these issues. 

Mr. Doutuiver. May I interject an inquiry at this point to Mr. Ray. 

Mr. Ray, you have referred to a compensatory rate. Would that 
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be the equivalent of the minimum rate which is talked about in the 
report ? 

Mr. Ray. Yes, in general, although I would say that the Commis- 
sion would not necessarily have to confine itself to cost factors alone. 
It could pay attention to other considerations. 

Mr. Dotiiver. What other considerations besides cost considera- 
tions ? 

Mr. Ray. Service considerations, rate relationships, and so forth. 

Mr. Harris. Competition ? 

Mr. Ray. Generally speaking, not. As I have said, one of the salient 
features of this would be just that. 

Mr. Harrts. Mr. Priest has a question. 

Chairman Priest. It may be that this question has already been 
answered for the record. I was called away for a moment or two. 

Doctor, the question is simply this: Assuming that this recom- 
mendation with reference to maximum and minimum rates will be 
enacted into law, under its provisions would the Commission make a 
separate determination of maximum and minimum standards for 
each rate which was filed? 

Mr. Fiemmine. Mr. Chairman, our approach to it is that it would 
be handled on a case-by-case basis. Of course, they would go into 
effect unless challenged; and if challenged, then would be considered 
by the Commission in the light of standards which undoubtedly would 
gradually evolve from the various cases which came before it, of 
course subject to any declaration of policy that the Congress might 
make in this particular area. 

Chairman Priest. Then the Commission would not, for instance, on 
1 unit between 2 points fix, in advance, a maximum and minimum 
standard ? 

Mr. FLemmineG. That is correct. 

Chairman Priest. It would take each case as it came? 

Mr. FLEMMING. That is correct. 

Chairman Priest. Then, having determined the maximum and min- 
imum standards for that case, they would also consider whether it 
was compensatory and whether it was discriminatory ¢ 

Mr. Fiemmine. Right. 

Chairman Priest. Would they consider the question of whether 
it be compensatory or discriminatory if the rate filed was not pro- 
tested ? 

Mr. Fiemmina. Mr. Chairman, it is my understanding that under 
the law, of course the ICC has power to do that on their own motion. 
I suppose in some cases they would, and in some cases they would not, 
depending to some extent, I suppose, on the workload which was 
before them. 

Chairman Priest. The point which seemed to present itself to me 
is that under this procedure, as I see it at this point, not having gone 
fully into it, we very nearly get back to the present procedure of 
considering each rate which is filed, which in effect I thought the 
report was attempting to get away from. It would seem to me that 
if a maximum and minimum standard are required to be determined 
by the Commission on each separate case, and then between the upper 
level and lower level they must also consider whether compensatory 
or whether discriminatory, we are very nearly back where we started. 
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Perhaps I am not looking at it properly, but at this point it appears 
to me that that is where we are. 

Mr. Fiemmina. Except that we are not back to this question of 
considering the impact on competing forms of carriers. 

Chairman Priest. With that exception. 

Mr. Fremmine. Which to our way of thinking was a very major 
consideration. 

Chairman Priest. That clears the question that I had in mind. 

Mr. Harris. Mr. Hale has another question. 

Mr. Hate. It is so nearly like the question which the chairman asked 
that I will not press it. The answer given to Mr. Priest pretty well 
covers what I had in mind. 

Mr. Fiemmine. Mr. Chairman, I certainly think I should say this, 
again as a layman in this particular area. I would like to have the 
opportunity of checking to see what other factors which are now 
considered might not be considered, in addition to not considering 
this question of competition. I would like to have a check made on 
that and, with your permission, if there are certain other factors which 
might not be considered, add that information in connection with my 
comments in the record. 

Mr. Harris. Very well. 

(The following was submitted by Mr. Flemming :) 

Among the factors which the Commission now considers, there are only two 
which it would not be entitled to consider under the committee’s proposal. They 
are: 

1. Whether the rates proposed are lower than necessary to meet the 
competition of other forms of carriers ; and 

2. Whether the rates would have an effect on the traffic of any other 
form of carrier. 

Mr. Harris. Doctor, we thank you very much. 

The Committee will recess until tomorrow morning at 10 o’clock. 

(Whereupon, at 4:12 p. m., the hearing was recessed, to reconvene 
at 10 a.m. Tuesday, September 20, 1955.) 
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TUESDAY, SEPTEMBER 20, 1955 


Hovse or REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND COMMUNICATIONS 
OF THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 


The subcommittee met at 10 a. m., pursuant to recess, in the House 
Ways and Means Committee hearing room, Hon. Oren Harris (chair- 
man of the subcommittee) presiding. 

Mr. Harris. The committee will come to order. 

This morning continuing the hearings on the report of the Presi- 
dential Advisory Committee on Transport Policy and Organization, 
the first of the industry witnesses, representing the organization of 
the particular industry, in this instance the railroads, will be Mr. 
Carter Fort. Mr. Fort, I believe, is the counsel for the Association 
of American Railroads, and vice president and general counsel. 


STATEMENT OF J. CARTER FORT, REPRESENTING THE ASSOCIATION 
OF AMERICAN RAILROADS 


Mr. Forr. Mr. Chairman and gentlemen of the committee, I suppose 
for the record I should say my name is Carter Fort and I am a lawyer 
with offices in Washington, D. C. and I appear here for the Association 
of American Railroads. 

Mr. Harris. We are very glad to have you, Mr. Fort, appear here 
on behalf of the association today. 

Mr. Fort. The Association of American Railroads is a voluntary, 
unincorporated organization including in its membership railroad 
companies operating more than 95 percent of the total railroad mile- 
age in this country and having operating revenues which are more 
than 95 percent of the total railroad operating revenues. 

My appearance is in response to the notice of hearings, dated August 
2, 1955, which announced that your committee would meet during the 
recess of Congress “to hear a discussion and explanation of the report 
of the Presidential Advisory Committee on Transport Policy and 
Organization,” and announced further that a representative of each of 
the affected transport agencies was being invited “to comment upon 
the basic principles and proposals involved in the report.” 

Ina preliminary hearing such as this, with only a limited time avail- 
able, it seems entirely clear that testimony must of necessity be re- 
stricted, as said in the notice, to comment upon “basic principles and 
proposals.” Accordingly, I shall not undertake at this time any 
detailed or complete examination of the language of H. R. 6141 and 
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H. R. 6142, the identical bills which were introduced (by request) by 
Mr. Priest and Mr. Wolverton to implement recommendations of the 
report. 

Neither shall I undertake to discuss all of the proposals in the re- 
port; rather I shall limit my remarks in large measure to certain basic 
recommendations that are closely interrelated and have to do with 
increased freedom in ratemaking by regulated carriers in competitive 
situations involving different modes of transport. I refer particu- 
larly to the recommendations relating to the proposed new declara- 
tion of national transportation policy and those relating to modifica- 
tion of the authority of the Inter state Commerce Commission over 
minimum rates and the suspension of proposed rates. These recom- 
mendations are designed to lay the groundwork for a more efficient 
and economical development and use of our national transportation 
plant and in that way reduce the overall cost of transportation to 
shippers and to the public. 

It should be borne in mind at the outset that while the report of the 
Advisory Committee has a broad scope it nevertheless fails to treat of 
many matters of great importance in a long-range and comprehensive 
revision of Federal policies relating to transport tation. This was rec- 
ognized by the Advisory Committee. Its Chairman, in his letter 
transmitting the report to the President, said : 

After examination of the Nation’s transportation problems, your Committee 
determined to focus its primary attention on those Federal policies which 
appeared to be most urgently in need of revision * * *. 

Important problems, among others, which were not the subject of 
recommendations in the report include: Those arising from subsidies 
of one kind and another now received by highway transportation, in- 
land waterway transportation, and air transportation, including sub- 
sidies resulting from the use of publicly provided transportation “facil- 
ities free or without the payment of adequate user charges; those aris- 
ing from the limitations under existing law, as it has been adminis- 
tered by the Interstate Commerce Commission, upon railroad use of 
other forms of transportation, particularly highw: ay transportation ; 
and those arising from discriminatory Feder al excise taxes on for- 
hire transportation which place common carriers at a disadvantage in 
competing with the ever-growing swarm of private carriers. 

It is certainly not my purpose, Mr. Chairman, to ask your committee 
to consider, in connection with the report of the Advisory Committee, 
any matters that do not fall within the bounds of that report. My 
intention is merely to point out that there are many aspects of Federal 
transportation policies not dealt with in the report which operate to 
the serious injury of the railroads and which, in due course and as soon 
as practically possible, should have the careful attention of Congress. 

While my testimony will deal almost exclusively with the three 
interrelated recommendations of the Committee that I have indicated, 
it should be said that the railroads support not only those reeommenda- 
tions but support also, in general, the purposes and objectives of the 
other recommendations of the Committee. I say “in general” because 
there are some recommendations in the report relating to maximum 
rates, to special rates for Government transportation, and to exemp- 
tion from freight forwarder regulation as to which the railroads take 
no position at this time. 
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In view of what has been said by those who have preceded me, a 
summary of the report of the Advisory Committee or the recommen- 
dations contained therein would be unnecessary duplication. There 
are certain features of the report, however, which it would be helpful 
to bear in mind in connection with my testimony. 

In the Chairman’s letter transmitting the report to the President, 
it is stated that: 


In brief, the principal emphasis of our report is that, in conformity with today’s 
availability of a number of alternate forms of transport— 
and that, Mr. Chairman, I think is the basic finding in the report— 
Federal policies should be amended (1) to permit greater reliance on competi- 
tive forces in transportation pricing and (2) to assure the maintenance of a 
modernized and financially strong system of common-carrier transportation 
adequate for the needs of an expanding and dynamic economy and the national 
security. 


The Advisory Committee found that— 

Increased reliance on competitive forces in ratemaking constitutes the corner- 
stone of a modernized regulatory program. 
and made specific recommendations in that connection, the most im- 
portant of which deal with the proposed revision of the declaration 
of national transportation policy and proposed limitations upon the 
authority of the Interstate Commerce Commission over minimum 
rates and its authority to suspend, pending investigation, the effective 
date of rate changes including rate reductions. These proposals 
would substanti: lly modify the character of regulatory control now 
exercised over competitive ratemaking as between different modes of 
transport: ighway, and water. 

The fundamental finding in the report, as set forth in the first 
sentence, is that— 





Within the short span of one generation this country has witnessed a transpor- 
tation revolution. 


The report points out that— 


As late as 1920, the railroads held a virtual monopoly of intercity transporta- 
tion * * * 
but that— 

In striking contrast, there is available today a wide selection of transport 
methods * * *. The shipper * * * is free to elect the use of his own trucks, 
common or contract carriers by highway, a continental and physically integrated 
system of common-carrier transportation by railroad, pipelines, coastal and inter- 
coastal services, inland water transportation, or the rapidly developing air cargo 
services, 

Attention is called in the report to the rapid and continuing growth 
of private and exempt transportation which is in competition with 
transportation subject to regulation by the Interstate Commerce 
Commission. 

I shall later show the volume of traffic moving by each of the several 
types of transportation over a period of years. From this showing 
it will appear that a large and increasing part of the total traffic 1s 
moving by highway and ‘inland waterw ay while the railroad share is 
steadily declining g, and it will appear also that far the greater part 
of highway and inland waterw ay traffic is entirely free of rate regu- 
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lation by the Interstate Commerce Commission while all interstate 
railroad traffic (except for certain Government traffic) is subject to 
such regulation. 

In the report it is stated that Government has played a decisive 
role in bringing about the revolution in transportation by spending 
vast sums in providing highways, improved inland waterways and 
airports and airways, but that Federal regulation of transportation 
has failed to keep pace with changing conditions and that the resulting 
loss to the public, while incapable of exact estimate, “is believed to 
amount to billions of dollars per year * * *.” 

The report observes that one form of transportation is economically 
superior for some services and other forms are superior for other 
sevices. In the case of ailroads and motor carriers, it is said: 

* * * their economic characteristics are virtually opposite, the one character- 
ized by heavy investment and large elements of indirect and fixed costs while 


the other requires little investment and encounters a high proportion of direct 
and variable costt. The one— 


The report continues— 


is capable of heavy long-haul mass transportation at very low costs while the 
other can afford superior service conducted in relatively small units but at com- 
paratively high unit costs beyond the shorter distances. Clearly— 


The report finds— 


they are fitted for different roles in the development of the most effective 
and coordinated transportation system * * *. 


The Advisory Committee further finds that— 


Our national policy has not provided us with the best transport of which we 
are capable * * * in adjustment of the several types of carrier to their areas of 
greatest usefulness. 


and that— 


In many respects, government policy at present prevents, or severely limits, 
the realization of the most economic use of our transportation plan. 

That also, Mr. Chairman, I think is one of the foundation stones of 
the report. 

The Committee concludes that the adjustment of regulatory pro- 
grams and policies to the “competitive facts” in the field of transporta- 
tion “is long overdue,” and that “prompt and decisive action” is 
called for. 

According to the report, the present declaration of national trans- 
portation policy in the Interstate Commerce Act has placed “undue 
restraints” upon competitive rate and service experimentation by the 
several types of transportation, and it is pointed out : 

In major respects the tone of the policy declaration in existing statutes, as 
interpreted, has been relied upon to justify the substitution of the judgment of 
the regulatory body for that of management, especially in the adjustment of com- 
petitive rates between highway, rail, and water carriers. 

The Advisory Committee said that it did not, and this is also one of 
the very important findings, 

* * * find it possible to define the limits of the tasks which these [railroads 


and highway carriers] and other forms of transport should perform in a trans- 
portation system which best meets the needs of the public. 
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And it expressed the conviction that such a system— 


* * * is to be achieved only by the exercise of greater freedom for competitive 
experimentation which enables the purchaser of transportation to adapt both 
service and cost opportunities to his own requirements. 

In brief, the view of the Advisory Committee, as we understand it, 
is that an efficient national transportation system, with each mode of 
transport participating in accord with its economic capabilities, can- 
not be developed or maintained if traffic is to be apportioned between 
the several modes by a governmental agency through rate control. 
On the contrary, according to the Committee, such a system may be 
developed and maintained only as a result of rate competition which 
affords each mode an opportunity to realize its inherent advantages 
in cost and service and to demonstrate its economic capabilities. 

The underlying principle reflected in the report, insofar as it deals 
with competition between the different forms of transport, is that the 
public interest will be served best by a national overall transportation 
system in which each form of transport—including rail, highway, and 
water— takes its proper place and part, no more and no less. In such 
a system the total cost of all transportation would be held at the lowest 
possible level, and the shippers and the consuming public would profit 
accordingly. 

One type of transport is economically superior, all things consid- 
ered, including cost, for certain services, and another for other serv- 
ices. How is each type to find its proper place in the national trans- 
portation system? How is it to be determined, for example, which 
services should be performed by railroads and which by trucks? The 
Advisory Committee takes the position that this should be accom- 


plished by removing undue restraints in competitive ratemaking, thus 
enabling each form of transport— 


to reflect its abilities in the market by aggressive experimentation in rates and 
service in order to demonstrate to the full its possibilities for service to the ship- 
ping and traveling public. 


In this way, the Committee said— 


the inherent economic advantages, including cost and service advantages, of each 
mode of transportation, may be realized in such a manner so as to reflect its full 
competitive capabilities. 

The restraints upon competitive ratemaking as between the several 
forms of transport under existing regulatory policies are such that a 
regulated carrier of one form can be prevented from making a rate, 
although admittedly compensatory, because of the adverse effect which 
the rate would have upon another and competing form of transporta- 
tion. Such restraints are economically unsound. In many instances, 
they operate to prevent traffic from moving by the most economical 
form of transport, and thus add to the total cost of transportation 
which must be borne by the shipper and ultimately by the consuming 
public. 

The Advisory Committee makes recommendations designed to 
remedy this situation. By permitting greater freedom in competitive 
ratmaking between carriers of different modes the committee would 
allow traffic to move by the most economical and efficient mode of trans- 
port thus benefiting the shippers and the consuming public. Its prin- 
cipal recommendation in this connection is, in effect, that a cogulanea 
carrier of one form shall not be prevented from making a competitive 
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a 


rate which is compensatory merely because of the effect of the rate on 
the traflic or another form of transportation. 


TRAFFIC HANDLED BY THE SEVERAL MODES OF TRANSPORT 


The findings of the Advisory Committee are grounded upon the 
availability of different modes of transport of diverse characteristics 
and the widespread and pervasive competition between railroads, 
highways carriers, and inland waterway carriers. This is the foonda- 
tion fact which gives rise to the problems your committee is called 
upon to consider. It might be of interest, therefore, if I should present 
to you at this stage of my testimony concrete figures showing the 
amount of freight traffic handled by each of the several modes of trans- 
portation during recent years and showing the trend of the distribu- 
tion of traffic among the different modes. Such figures are set forth in 
two tables identified as table I and table II. I ask that these tables 
be incorporated in my testimony at this poin. 

Mr. Harris. Without objection, it is so ordered. 

(Tables I and II are as follows:) 


TABLE I.—Estimated ton-mile distribution of intercity freight traffic, public and 
private, in the United States, by kinds of transport agency, 1939-54 * 


| Millions of ton-miles] 








Steam 
| railroads | | iene 
includ- | Electric | Motor- Great a Oil pipe- Air Total 
Vout ing mail | railroads | trucks? | Lakes? | —_ ; lines | carriers ote 
ear |” end canals | 
| express) | 
(1) (2) (3) (4) (5) (6) (7) (8) 

1939... | 338, 125 725 52, 821 68, 960 19, 937 55, 602 | 12 536, 182 
1940 378, 352 S49 62, 007 87, 593 | 22, 412 59, 277 | 14 610, 504 
1941_. 480, 730 1, 026 81, 156 104,101 | 26,815 68, 428 19 | 762,275 
1942 644, 290 1, 132 59, 853 112, 393 26, 398 75, O87 | 34 919, 187 
1943. 525 1, 304 56, 526 104, 005 | 26, 306 97, 867 | 53 | 1,019, 586 
1944 1, 339 58, 047 105,620 | 31,385 | 132, 864 | 71 | 1,074, 899 
1945 . 1, 228 66,614 | 102,092 | 29,709 | 126,530 | 91 | 1,015, 845 
1946_- 601, 042 1,027 | 81,676 87,081 | 27,951 | 95,727 | 93 | 894,597 
1947... 663, 442 1, 081 101, 663 101,415 | 34,549 105, 161 | 158 | 1,007, 469 
1948 46 908 115, 467 107, 407 43,139 | 119, 597 | 223 | 1,033, 100 
1949 832 124, 949 88, 299 41,893 | 114, 916 235 904, 986 
1950. 595, 948 | 170,184 100, 055 | 51, 657 129, 175 | 318 | 1,048, 329 
1951... 654, 339 1,014 182, 467 | 105,895 | 62,232 | 152,115 | 379 | 1, 158, 441 
1952 622, 347 1, 026 184, 106 89, 458 63, 837 157, 502 415 | 1, 118, 691 
1953 4 613, 171 1,028 | 206, 808 112,066 | 568,656 | 165, 728 | 427 | 1, 167, 884 
1954 6____ 556, 000 1,000 | 208,000 | 85, 000 65,000 | 170, 000 460 | 1,085, 460 


! Excludes coastwise and intercoastal traffic. 

2 Highway ton-miles include movements between cities and between rural areas and urban areas; rural-to- 
rural movements, city deliveries and city movements to contiguous suburbs are omitted. 

8 United States domestic traffic only. 

4 Preliminary. 

5 Excludes 6.4 billion ton-miles reported for Atlantic and Gulf coast rivers not previously covered to 
maintain comparability with prior years. 

6 Estimated by Association of American Railroads on basis of presently available information for each 
kind of transportation. 


Sources: Interstate Commerce Commission, Bureau of Transport Economics and Statistics, Statement 
No. 544, March 1954; 1953, ICC 68th Annual Report, Nov. 1, 1954, p. 30. Waterways traffic data are from 
annual reports of the Chief of Engineers, Department of _ Army. Data for 1953 are from Corps of Engi- 
neers, Water-Borne Commerce of the U hited States, pt. 5, 1953. 
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TABLE —HEstimated percentage distribution of intercity freight ton-miles, 
public and private, in the United States, by kinds of transport agency, 1939-54 


[Percent] 


Steam 

railroads Saree 

(includ- | Electric | Motor Great oa Oil pipe- Air 

ing mail | railroads; trucks Lakes mae lines carriers 
and — 


express) 


Total 


(1) 


1939. - - 63. 
1940... 62. 
1941. - : 63. 
1942__. sia 70.1 
1943 ___ 71. ¢ 
Dbed oadadadacs 69.4 
1945_ 67. § 
1946_ __ ‘ 67. 3 
1947. i 65. § 
1948 - : 62. 5 
ee . 59. 
Tees one< | 56. § 
1951 ; 56. 5 
aa 55. 6 
1953. .... anal 52. ! 
| 51.: 
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Note.— Derived from table I. 


Mr. Forr. The first two tables, table I and table IT, cover the same 
subject matter. ‘Table I shows in terms of ton-miles the estimated 
distribution of total intercity traffic in this country for each of the 

years 1939-54. The sources of the figures are indicated in footnotes 
appearing at the bottom of the table and are, for the most part, 

publications of the Interstate Commerce Commission and the © hief 
of Engineers, Department of the Army. 

Table II is derived from table I. I believe you will get all the 
eae you want from table II. It shows the pere entage of total] 

‘affic carried by each form of transport for each year. From this 
table it clearly appears that the railroad share of the total traffic is 
steadily declining whereas the shares of highway carriers and of 
water carirers on rivers and canals are increasing. The only break 
in this trend was during World War II and immediately thereafter 
when the railroad share showed a temporary upturn due to disabilities 
of the motor carriers and inland water carriers under war conditions. 

During the postwar period, the railroad share of the total traffic 
showed a decrease in every year, falling from 67.2 percent in 1946 to 
51.2 percent in 1954. During the same period the motor-truck share 
of the total traffic showed an incerase in every year, rising from 9.1 
percent in 1946 to 19.2 percent in 1954. Likewise, the share of water 
carirers on rivers and canals showed an increase in every year of the 
9-year period, moving from 3.1 percent in 1946 to 6.0 percent in 1954. 

In summary, it may be said that during the postwar period the 
railroad percentage of total traffic has been reduced by about one- 
fourth while the truck percentage has more than doubled and the per- 
centage of water carriers on rivers and canals has almost doubled. 

To whatever extent the railroads have lost traffic to other forms of 
transport because of the superior economic capability of those forms 
as to particular kinds of transportation services, they have no just 

‘ause for complaint but they do have a very real and very just cause 
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of complaint with respect to traffic that is being diverted from 
them because of undue restraints under existing regulation which 
prevent them from reflecting their full cost advantage in competitive 
rates and require them to protect other forms of transportation. 
When the railroads have an inherent advantage of lower cost, why 
should they be denied the right to publish a reduced rate, if it is 
compensatory, merely because this may have an adverse effect on a 
competing form of transportation ? 


UNREGULATED TRANSPORTATION BY HIGHWAY AND INLAND WATERWAY 


The distribution of traffic among the several modes of transporta- 
tion, to which I have called attention, does not, standing by itself, 
tell the whole story. It is necessary to look further. Substantially all 
interstate transportation by railroad is subject to rate regulation by 
the Interstate Commerce Commssion, except for certain Government 
traffic, and, therefore, to the restraints upon competitive ratemaking 
referred to by the Advisory Committee. But this is not true of trans- 
portation by highway or inland waterway, a large part of which is 
private carriage and another large part of which is for-hire trans- 
portation of the kind expressly exempted from regulation by the 
Interstate Commerce Act. 

Section 203 (b) (6) of the act—this is the so-called agricultural 

exemption—exempts from the regulation of rates— 
motor vehicles used in carrying property consisting of ordinary livestock, fish 
(including shellfish), or agricultural (including horticultural) commodities (not 
including manufactured products thereof), if such motor vehicles are not used 
in carrying any other property, or passengers, for compensation. 
The Advisory Committee did not recommend elimination of the agri- 
cultural exemption. It did point out that the exemption has been 
repeatedly broadened by court rulings and that continual expansion 
of it could destroy the fundamental purpose of the act, but the only 
recommendation in this connection is that the act be clarified “to indi- 
cate what exemptions the Congress now wishes to give.” 

As to water carriers, section 303 of the Interstate Commerce Act 
provides for certain exemptions the most important of which relates 
to the transportation of commodities in bulk when the cargo space of 
a vessel is being used for the carrying of not more than three such 
commodities. In its 68th annual report (1954), at page 20, the Com- 
mission stated that this exemption made “effective regulation of water 
transportation impossible.” The Advisory Committee recommended 
repeal of the bulk exemption. 

To illustrate the extent of unregulated transportation, I invite your 
attention to tables III, IV, and V, and ask that they be incorporated 
into the record at this point. 

Mr. Harris. Without objection, that will be done. 

(Tables ITI, IV, and V are as follows :) 
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TABLE III.—Distribution of intercity freight ton-miles, by types of highway 
carriers, 1939-53 * 


[Millions of ton-miles] 








Regulated by Interstate Commerce 
Commission 2 


Not regulated) Tate 
Total com- by ICC3 Total ¢ 
Contract mon and 
carriers contract 

carriers 


(1) (2) (3) (4) (5) 


14, 911 4, 736 19, 646 33, 175 52, 821 
17, 348 3, 335 20, 683 41, 324 62, 007 
23, 212 3, 624 26, 835 54, 321 81, 156 
25, 381 2, 702 28, 083 31, 770 59, 853 
26, 284 2, 483 28, 768 27, 758 56, 526 
24, 577 2, 676 , 203 30, 794 58, 047 
24, 794 2, 495 , 289 39, 325 66. 614 
28, 208 2, 240 30, 448 51, 228 81, 676 
34, 744 2, 950 , 693 63, 970 101, 663 
42, 630 4, 076 46. 706 68, 761 115, 467 
43, 952 3, 939 47, 891 77, 058 124, 949 
61, 276 4, 371 65, 648 104, 536 170, 184 
66, 865 5, 426 72, 292 110, 175 182, 467 
64, 163 6, 680 70, 843 113, 263 184, 106 
65, 073 7, 886 72, 959 133, 849 206, 808 








1“Intercity’”’ includes movements between cities and between rural areas and urban areas. The urban 
portions of such movements are included. Rural-to-rural movements, city deliveries and city movements 
to contiguous suburbs are omitted. 

2 From Monthly Comment on Transportation Statistics, November 1954, p. 14, published by Bureau of 
Transport Economics and Statistics, Interstate Commerce Commission. 

3 Includes private carriers, for-hire carriers of commodities exempt under the Interstate Commerce Act, 
carriers for hire in wholly intrastate operations, and the relatively minor intercity and other rural-road 
operations of ‘‘local’’ carriers. Derived by deducting col. (3) from col. (5). 

4 Interstate Commerce Commission, Bureau of Transport Economics and Statistics, Statement No. 544, 
March 1954, p. 4; for 1953, 68th Annual Report of Interstate Commerce Commission, Nov. 1, 1954, p. 30. 

* Preliminary. 


TABLE I1V.—Percentage distribution of intercity freight ton-miles, by types of 
highway carriers, 1939-53 


[Percent] 








Regulated = Interstate Commerce 
ommission 


Not regulated} 
Total com- byICC | 
Common Contract mon and | 

carriers carriers contract 
carriers 


(2) 
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Note.— Derived from table III. 
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TABLE V.—Evrtent of regulation of United States domestic waterway traffic, 1952 


| Total tons 
of domestic 
waterborne 
commerce ! 


| Tons subject Percent 
to ICC juris-| regulated 
diction ? | of total 


Waterway 


(1) 4 |} (8=2+1) 


Mississippi River and related waterways 3_.....-- .-| 174, 630, 923 | 
Great Lakes 154, 112, 031 
Atlantie and gulf coasts, including tributary wate rwi iys (4) 
Pacific coast and tributary waterways. -- | (4) 
Intercoastal __. ; (*) 





Total. _- , z Fiona 658, 935,875 | 36, 459, 500 





1 Includes all types of freight traffic, for-hire and private. Annual Report of Chief of Engineers, U.S 
Army, pt. II, 1953, pp. XX XVII, X VII, and 1764. 

267th Annual Report of Interstate Commerce Commission, Nov. 2, 1953, pp. 11-14. 

8 Includes Mississippi River system and Gulf Intracoastal Waterw ay. 

4 Not available. 


Mr. Forr. Table III shows in terms of ton-miles the distribution 
of highway intercity freight traffic between that regulated by the 
Interst: ate Commerce Commission and that not regulated by the Com- 
mission. Table IV shows the same distribution in terms of percent- 
age. It is a more significant table. It will be seen that in 1953, the 
regul: ated highway traffic was only 35.3 percent of the total highway 
traffic and the unregulated highway traffic was 64.7 percent of the 
total. 

Table V shows the extent to which the United States domestic 
waterway traffic is unregulated. From this table it appears that in 
1952, the latest year from which figures are available, only 9.1 percent 
of the waterway traflic on the Mississippi River and related water- 
ways was subject to regulation by the Interstate Commerce Com- 
mission. 

It is obvious that an indefensible situation results when the rail- 
roads are subject to the restraints in competitive ratemaking which 
are placed upon them by existing regulation, while much of their com- 
petition from other forms of tr ansport is entirely free of such re- 
straints. It should be understood, however, that the restraints 
upon the railroads operate to their disadv: antage and against the pub- 
lic interest through the prevention of an ec onomically sound distri- 
bution of traffic not only when unregulated competition is involved 
but also when the competition is between regulated carriers of the 
different modes of transportation. 


RESTRAINTS UNDER EXISTING REGULATION UPON COMPETITION BETWEEN 
CARRIERS OF DIFFERENT MODES OF TRANSPORTATION——REMEDIES PRO- 
POSED BY THE ADVISORY COMMITTEE 


As I have already pointed out, one of the major conclusions reached 
by the Advisory Committee in its report is that under present law, as 
it is administered, there are “undue restraints” on competitive rate- 
making and that the standards for determining the lawfulness of 
pr oposed rates are— 


unduly restrictive, holding the carriers to the meeting of competition only and 
largely denying them the right to give effect to their full economic capabilities. 
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Let us examine the nature of these restraints, and see just how it is 
that present law, as administered, restricts carriers in competitive 
ratemaking. 

When a carrier seeks to better its competitive position in a given 
situation through rate adjustment the course usually followed is a 
proposed reduction in its own rates, although sometimes the course 
followed is to attack as unreasonably low the rates of its competitors. 
In either event such control as the Interstate Commerce Commission 
exercises over competitive rate adjustments nearly always—if not 
always—involves its power to determine and prescribe just and rea- 
sonable minimum rates. 

This power is given to the Commission with respect to the minimum 
rates of each of the several types of carriers over which it has author- 
ity to exercise economic regulation, including railroads and common 
and contract carriers by motor vehicle and by water (secs. 15 (1), 216 
(e), 218 (b), and 307 (b) and (h) of the act). It is not given to the 
Commission, of course, the minimum-rate power, as to the rates of 
those carriers by motor vehicle and water which the Interstate Com- 
merce Act exempts from regulation. Nor has the Commission any 
economic control over private carriage. Exempt and private carriers 
are free agents in the competitive field. On the one hand, the railroads 
are restricted in their competitive efforts and the others are not. 

The occasion for exercise of the minimum-rate power ordinarily 
arises in so-called investigation and suspension proceedings. Reduc- 
tions in the rates of railroads and regulated motor and water carriers 
may not be made except upon 30 days’ notice to the Commission and 
the public, unless the Commission permits less notice (secs. 6 (3), 217 
(c), 218 (a), 306 (d), and (e) of the act) ; and during this period of 
statutory notice the Commission has authority to suspend the proposed 
rate for as long as 7 months beyond the time when it would otherwise 
go into effect, pending an investigation as to the “lawfulness” of the 
rate. It may take this action either upon complaint, including the 
complaint of a competing carrier, or upon its own initiative without 
complaint (secs. 15 (7), 216 (g), 218 (c), 307 (g), and (i) of the act). 

Such delays, as are involved in suspension, in making reduced rates 
effective are apt to defeat entirely the purpose of the publishing car- 
rier. Particularly is this true where the shipper, not disposed to 
await the outcome of the proceeding, can turn to private carriage or 
to other carriers some of which, as we know, are exempt from regula- 
tion and thus free to change their rates overnight. If a proposed re- 
duced rate is finally found to be and to have been all the while lawful 
in every respect, the traffic and revenue that would have resulted from 
it are nevertheless irretrievably lost for the period of delay. Traffic 
so lost may well continue indefinitely to be lost, especially if the 
shipper has meanwhile turned to private carriage. And, as the report 
of the Advisory Committee recognizes: 

There is no practicable method of indemnifying carriers for possible losses in 


traffic or revenues over the period of suspension if it is later determined that 
the rates are just and reasonable. 


It is obvious that the suspension procedure, under existing law, 
affords a powerful instrument for the carriers of one mode of trans- 
portation to use in delaying or preventing the effectiveness of com- 
petitive rates proposed by carriers of another mode. 
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Because of an imbalance in the rights of competing modes of trans- 
portation to seek the suspension of each other’s rates, the railroads 
are more severely handicapped than their competitors. While rail- 
road rates for interstate transportation are subject to regulation by 
the Interstate Commerce Commission and hence subject to suspension 
by the Commission if reduced, the minimum rate and suspension pro- 
visions of the Interstate Commerce Act have no application to exempt 
transportation by highway or water or to private transportation by 
those means. As I have already shown, only about one-third of in- 
tercity truck transportation and only about one-tenth of the trans- 
portation on the Mississippi River and related waterways is subject 
to Interstate Commerce Commission regulation. 

Then we get to a point that I think is often overlooked. Even the 
very small percentage of inland waterway traffic that is under Inter- 
state Commerce Commission regulation has the advantage of a special 
policy when it comes to railroad competition. Railroads, as we shall 
see in more detail presently, can always be required to publish higher 
rates for the purpose of protecting water transportation, but the 
Commission must decline to increase water rates because of their 
effect on rail transportation. This means that suspension of reduced 
railroad rates may be sought on the ground that they will have an 
adverse effect upon water carriers, but reduced barge rates may not 
be suspended because of any effect they may have on the railroads. 

Of course, not all protested rates are suspended. The Commission 
may allow them to become effective despite the protests filed. How- 
ever, it would appear that protested rates are suspended more often 
than not. Commissioner Arpaia, taking the first 6 months of 1954 
as a representative period, said in an address before the New York 
Society of Security Analysts on December 3, 1954, that of the tariffs, 
mostly reductions, protested during that time 68 percent were sus- 
pended. And he said: 

Significantly, 90 percent of these protests were by carriers against rates of 

other carriers. , 
In other words, Mr. Chairman, the suspension proceedings now have 
largely become a machinery for one carrier to protest against competi- 
tive rates published by another carrier. According to these figures 
I have read you, in 68 percent of the cases during this representative 
period, suspension followed the protest. The rate was not permitted 
to become effective until long investigation and suspension proceedings 
were had. 

The Advisory Committee, in its report, likewise said that— 
nearly all the protested changes in rates involve reduction and by far the greatest 
number of complaints are filed by carriers. 


It found that the power of suspension— 

frequently has been used by competing carriers merely to delay decisions— 
and as the means for unwarranted attacks upon pricing adjustments 
of competing carriers. Declaring that— 

the interest of carriers and shippers alike in prompt action demands that admin- 
istrative procedures should be adjusted to accommodate their needs— 

it concluded that suspension of proposed rates should be considered 
as a “special and unusual remedy” to be exercised— 


only after the ICC determines on the basis of factual information * * * that the 
proposed rates * * * are probably unlawful, and that making the rate effective 
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would result in injury to the complainant, and that in the absence of suspension, 
the complainant would have no adequate remedy. 

The committee noted that circumscribing the power of suspension in 
this way would protect against unwarranted attacks upon the pricing 
adjustments of competing carriers, and that— 

Unnecessary suspension of new rates would be eliminated on the one hand and, 
on the other, adequate emergency relief would still be available in situations 
where a proper showing indicates its desirability. 

The report also recommends that the period of suspension be short- 
ened from 7 months, as it now is, to 3 months. It would continue the 
requirement of law that places upon the carrier proposing a changed 

rate the burden of proof as to justness and reasonableness, except that 
this burden would be placed upon the protestant in cases where the 
protestant is also a carrier. 

The railroads support the recommendations of the Advisory Com- 
mittee as to revision of those provisions of the Interstate Commerce 
Act having to do with suspension of proposed rates. Those recom- 
mendations have been embodied in the pending bills (sec. 7 (c), 11 (f), 
12 (c), 17 (e) and (g) of H. R. 6141 and H. R. 6142). 

If the Commission, as a result of its investigation concerning the 
lawfulness of a competitive rate, does not find ‘it to be unjust or un- 
reasonable or otherwise in contravention of the provisions of the act it 
will, of course, permit the rate to become effective. That is sometimes 
after long delay. If, however, it finds such a rate to be unlawful it 
will condemn it. The Commission may simply order its cancellation, 
or the Commission may determine and prescribe what will be the just 
and reasonable minimum rate. 

And now we come to the crux of the case, I believe. In order to see 
what standards the Interstate Commerce Commission applies in reach- 
ing its decisions as to the reasonableness or unreasonableness of com- 
petitive rates made by one or another of the different forms of trans- 
port in their competition with one another one must examine the indi- 
vidual cases that have been decided by the Commission. A study of 
such cases decided under present law (that is, since enactment of the 
Transportation Act of 1940) makes it plain that while there has been 
a variety of language employed the principal tests used by the Com- 
mission in determining whether reduced rates by railroads or regu- 
lated motor carriers would be permitted to go into effect have been— 

(a) Is the reduced rate compensatory? That is a test as to 
which I think no one would complain. 

(6) Is the reduced rate “lower than necessary to meet the compe- 
tition,” thus enabling the carrier publishing it to secure or retain 
more than a “fair share” of the traffic? 

“Fair share” is an appealing expression but as I shall show later the 
concept actually amounts to a rule for the apportionment of traffic 
between the different modes of transportation by the imposition of 
undue restraints upon competitive ratemaking. It deprives the public 
of the economies which, in the absence of such restraints, would result 
from the distribution of traffic in accord with the inherent advantages 
of each of the several types of carrier. 

In a few isolated cases, the Commission has held that if a rate pro- 
posed for competitive purposes by a carrier of one form of transport is 
compensatory— 
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the fact that the effect may be to attract traffic now moving by other forms of 
transportation is not of legal significance— 

and affords no basis for disapproval. Groceries from Boston to Maine 
and Vermont (248 I. C. C. 199, 202 (1941)); Soda Ash from Baton 
Rouge, La., to Cantonment, Fla. (248 I. C. C, 231, 237 (1941)). The 
rule generally applied, however, particularly in recent years, is di- 
rectly to the contrary. It may be stated this way: A rate proposed by a 
regulated carrier of one form of transport, for example, a railroad, 
is to be disapproved as less than a reasonable minimum rate, although 
admittedly compensatory, if it will attract more than the Commis- 
sion regards as a “fair share” of the available traffic or, to put it 
another Ww ay, is “lower than necessary to meet the competition. 

Where mae carriers publish reduced rates in competition with 
railroads, this rule is not applied. This is because of a provision in 
section 305 (c) of the Interstate Commerce Act, as follows: 

Differences in the classifications, rates, fares, charges, rules, regulations, and 
practices of a water carrier in respect of water transportation from those in 
effect by a rail carrier with respect to rail transportation shall not be deemed 
te constitute unjust discrimination, prejudice, or disadvantage, or an unfair or 
destructive competitive practice, within the meaning of any provision of this 
Act. 

That is just another way of saying, Mr. Chairman, as has been 
pointed out by the Interstate Commerce Commission, that no regard 
need be had for railroad rates or railroad traffic or the railroad rate 
structure by the water carriers in publishing their rates. 

This provision represents a startling departure from what is fairly 
uniform statutory treatment in the matter of competitive rates for 
those carriers whose rates are subject to control by the Interstate Com- 
merce Commission. There is no comparable provision in either part 
I or part IT of the act, i. e., nothing that says in effect to the railroads 
or the trucks that their rates may be made entirely without regard 
to the effect of those rates on water carriers. Nor, for that m: itter, is 
there anything in the act saying in effect that water rates may be 
made without regard to their ‘effect on motor carriers. It is obviously 
a one-way discriminatory handicap working to the disadvantage of 
the railroads in their competition with water carriers. It has been 
given just that effect, and been so construed. In Cotton from Memphis 
and Helena to New Orleans (273 I. C. C. 337 (1948)) at page 365, the 
Commission said: 

There seems to be a view prevalent among protestants that we have authority 
to find a local port-to-port rate of a water carrier unlawful because it may 
adversely affect rail lines and the all-rail rate structure * * *. Unsoundness in 
this view is apparent in its inconsistency with the proviso in section 305 (c) 
* * * That is the provision that I just read to you. 

Yet, there have been numerous instances where railroads in com- 
petition with barge lines have published rates which although com- 
pensatory and otherwise lawful in every respect have nevertheless 
been condemned by the Commission on — ground that their effect 
would be harmful to the water carriers. See, for example, Scrap Rails 
from Southern Ports to Chicago (283 I. C. C. 357, 361 (1951) ) ; Scrap 
Tron from New Orleans and Mobile to St. Louis and Chicago, (272 
I. C. C. 781, 792-793 (1948) ). 

When competitive rates proposed by the railroads are assailed by 
either motor carriers or water carriers, and when competitive rates 
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proposed by motor carriers are assailed by the railroads, the so-called 
fair-share test, that is to say, the effect of the rates on the competing 
mode, is regarded by the Commission as of overwhelming importance. 
This is made clear by the cases themselves.' 

That will show you gentlemen of the committee that with respect to 
all kinds of competitive situations, highway, waterway, combination 
highway and waterway, and regulated and unregulated and private 
carriage, the rule has been applied when railroads have attempted 
to make competitive rates. 

The Interstate Commerce Act contains no specific standards to guide 
the Commission in the exercise of its minimum rate authority for the 
purpose of controlling competition between the different forms of 
transport. Yet the Commission has recently said that whether or not 
a competitive rate is lower than necessary to attract a fair share of 
the traffic is the paramount question and the primary issue. In a case 
where the railroads sought to reduce a rate in order to prevent diver- 
sion of traffic to barges the C ommission said that (Pig Lead from Texas 
to East St. Louis and St. Louis, 292 ICC 797, 799 (1954) ) : 


The paramount question to be decided is whether or not the proposed rate is 
lower than necessary to meet the competition offered by barge service * * *. 


And in another recent case where the railroads sought to reduce a rate 
in order to regain traflic moving by highway and water the Commis- 
sion said (Serap Tobacco from Newark, N. W., to Selma, Ala., 293 
ICC 427 (1954) at p. 428): 


The primary issue presented for our consideration is whether the rate pro- 
posed is lower than necessary for respondents to regain or to retain a fair 
share of this scrap tobacco traffic. In view of our conclusions hereinafter 
with respect thereto, it is unnecessary to determine whether or not the proposed 
rate is compensatory. 


In other words, in that case, the Commission found that the rate 
would have given the railroads more than a fair share of the traffic, 
and therefore the Commission did not look into the question of 
whether it was compensatory. 

Where is the statutory basis for this fair-share test that is said 
to be the paramount question and the primary issue? 

It may be demonstrated by reference to the Commission’s reports 
that it is principally to the declaration of national transportation 
policy (preceding secs. 1, 201, 301, and 401 of the act) that the Com- 
mission looks for the fair-share test it uses. 


1This test has been applied in innumerable cases. For examples of its application in 
such a way as to restrain railroads in their efforts to compete with regulated and unregu- 
lated transportation both by highway and by water, see Southwestern Tank Truck Carriers 
Committee v. Abilene and Southern Railiwcay Company, 284 ICC 75 (1952), involving com- 
petition between railroads and regulated highway transportation ; Sugar—Atlantic and 
Gulf Ports to Ohio River Crossings, I and S Docket No. 6202, decided June 17, 1955, involv- 
ing competition between railroads and barge transportation; Petroleum Products from 
Los Angeles to Arizona and New Mevico, 280 ICC 509 (1951), involving competition be- 
tween railroads and highway transportation, including private trucking; Petroleum Prod- 
ucts in California and Oregon, 284 ICC 287 (1952), involving competition between rail- 
roads and a combination of unregulated barge service and highway transportation, includ- 
ing private trucking; Scrap Tobacco From Newark, N. J., to Selma, Ala., 293 ICC 427 
(1954), petition for reconsideration denied by order dated January 3, 1955, involving 
competition between railroads and a truck-coastwise steamer-truck route. The Commis- 
sion has said that “common carriers under regulation should be allowed more leeway to 
meet competition of a shipper or consignee transporting his own goods than in meeting 
the competition of another carrier for hire.’ (Hardware From New Britain to Chicago, 
2938 1CC 515, 517 (1954)); but when railroads seek to protect themselves from threatened 
private conrpetition and propose reduced rates for that purpose, the Interstate Commerce 
Commission is apt to substitute its judgment for that of management as to the reality of 
seriousness of the threat posed and hence as to the justification of the proposed rate. 
See, for example, Meats From Oklahoma City, Okla., to Arkansas, Missouri, and Tennessee, 
238) ICC 625, 628 (1940). 
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That policy declaration is as follows: 


It is hereby declared to be the national transportation policy of the Congress 
to provide for fair and impartial regulation of all modes of transportation sub- 
ject to the provisions of this act, so administered as to recognize and preserve 
the inherent advantages of each; to promote safe, adequate, economical, and 
efficient service and foster sound economic conditions in transportation and 
among the several carriers; to encourage the establishment and maintenance 
of reasonable charges for transportation services, without unjust discrimina- 
tions, undue preferences or advantages, or unfair or destructive competitive 
practices ; to cooperate with the several States and the duly authorized officials 
thereof; and to encourage fair wages and equitable working conditions—all 
to the end of developing, coordinating, and preserving a national transportation 
system by water, highway, and rail, as well as other means, adequate to meet 
the needs of the commerce of the United States, of the postal service, and of 
the national defense. All of the provisions of this act shall be administered and 
enforced with a view to carrying out the above declaration of policy. 


I would like to call your attention to this language in the policy— 


to encourage the establishment and maintenance of reasonable charges for trans- 
portation services, without unjust discriminations, undue preferences or advan- 
tages, or unfair or destructive competitive practices. 

It is this language that the Commission looks to. 

The words in the policy statement most often relied upon by the 
Commission in applying its so-called fair-share test are those having 
to do with “unfair or destructive competitive practices.” Let us take, 
for example, the case last cited. In rejecting the reduced rail rate in 
the Scrap Tobacco case the Commission said (p. 430) : 

* * * the proposed rate is lower than necessary to meet the competition, and 
constitutes an unfair and destructive practice, in contravention of the national 
transportation policy. 

Occasionally the Commission, in discussing a proposed rate from 
the standpoint of whether it is “lower than necessary to meet the com- 
petition” or will attract more than what it regards to be a fair share 
of the available traffic, will be found to have referred to various other 
provisions of the policy declaration ; but in most instances the concept 
of a fair share for each of the competing forms of transportation may 
be said to represent the Interstate Commerce Commission’s interpre- 
tation of the prohibition against “unfair or destructive competitive 
practices.” Thus, it will be seen that the fair-share rule finds no 
express sanction in the statute. It is the result of interpretation 
and construction of general language in the declaration of policy. 
Certainly there is no indication that Congress ever had a clear intent 
to bring about such a result or even anticipated that it would be 
brought about. 

The application of the rule produces an artificial and arbitrary 
apportionment or distribution of traffic among the several forms of 
transportation by government fiat. It deprives carriers of the oppor- 
tunity to demonstrate their inherent advantages in the open market; 
and it deprives shippers and consumers of the opportunity to exercise 
free choice as to the means of transportation that will best suit their 
individual requirements, cost and service considered. It deprives 
shippers and the public, to use the language of the report of— 


the economy which would result from a distribution of the traffic in accord with 
the real capabilities of the several types of carrier. 


The report puts it this way: 


If the market is to determine the appropriate use of each form of transporta- 
tion in accord with shippers’ judgments of the utility to them in terms of cost 
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and service, rates must be allowed to reflect cost advantages whenever they 
exist and to their full extent. Present regulatory policy defeats this prospect 
in large part since carriers, notwithstanding demonstrated lower costs, are per- 
mitted to do no more than to meet the competition facing them which, with some 
exceptions, means to name the same rate regardless of cost relationships. 

Clearly it is in the public interest to allow each type of carrier to 
assert to the full its capabilities and advantages, whether they be 
advantages of cost or oa vantages of service. In no other way can 
there be made available to the public a national transportation system 
in which each kind of transport, naturally and in accordance with 
the laws of economics, takes it proper place and part. 

As it is now, the low-cost form of transportation can be required to 
maintain its rates at a level higher than it wishes, and higher than it 
judges wise in light of the competitive situation, in order to protect 
competing forms of transportation—notwithstanding that the pro- 
posed reduced rate would be compensatory and otherwise lawful. 
The low-cost carrier can be denied the right to manifest its inherent 
cost advantage and required to hold a rate “umbrella” over the traffic 
of another and competing form of transportation. 

What is a “fair share” of the available traflic for any one mode of 
transportation ? 

No group of men, however wise they may be, can possibly allocate 
or apportion traflic among the several forms of transportation on the 
basis of a fair share for each. There is no statutory standard or 
guide however nebulous or general by which to determine what is a 
“fair share.” In the very nature of things there is no conceivable 
standard or guide that could justly and rationally be provided or 
applied for such a division of traffic. 

A fair share of any particular traffic for a given form of transpor- 
tation is that share which it would receive under a system of competi- 
tive ratemaking that would give each form full opportunity to assert 
its inherent competitive capabilities and advantages. Certainly a 
share of traffic which can be obtained by one form of transportation 
only as a result of the imposition of artificial restraints on the rate- 
making of a competing form cannot in any proper sense be called a 
fair share. 

Existing restraints on competitive ratemaking work a particular 
hardship on the railroads. Especially as compared with their prin- 
cipal competition, on the highways—both regulated and unregu- 
lated—they are ordinarily the low-cost form of transportation, except 
for short distances. As a result, every time they are stopped from 
reducing a rate because a competing form of transportation would be 
adversely affected, the railroads are prevented from asserting their 
inherent advantage. 

Barge transportation, whenever it has an inherent advantage of 
lower cost, is favored with the special policy to which I have already 
called attention—that provision in the Interstate Commerce Act which 
in effect says that rates for water transportation may be made without 
regard to their effect upon railroad traffic. 

Furthermore, as I have already pointed out, most transportation by 
highway and water is entirely free of the competitive restraints im- 
posed upon the railroads, not being subject to rate regulation by the 
Interstate Commerce Commission. 
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The point there that I hope I have made clear is that if we attempt 
to make competitive rates, we are held back by these restraints, 
whether they will bring us an unfair share of traffic, something no one 
in the world can decide. Whereas unregulated transportation, exempt 
transportation and private transportation, has no such restraint in its 
competition with us, nor has even regulated water transportation. 

I wish to emphasize, however, that it is from the standpoint of the 
public interest that the “fair share” concept is most harmful. The 
worst feature of distributing or apportioning traffic in this way is not 
the inequitable situation it creates among the different forms of trans- 
port, as bad as that is, but the fact that it restrains competition in such 
a way as to make it impossible for each mode of transport to realize 
to the full its inhert advantages in cost and service. 

In a word, the so-called fair-share doctrine prevents realization of 
the economies that would flow from utilization of the most efficient 
form of transportation. It results in an economic waste that must be 
borne by the shippers and ultimately by the general public. No gov- 
ernmental authority can apportion traffic between the forms of trans- 
port in such a way as to develop and maintain an efficient and eco- 
nomical national transportation system. As the advisory committee 
made clear, only greater freedom in competition can do this. 

You will recall that the Commission relies on the declaration of 
national transportation policy as the basis for its fair-share test. The 
advisory committee recognizes this, saying in its report that— 
The present policy statement has placed undue restraints upon competitive rate 
and service experimentation by the several types of transportation subject to the 
act. 

As the first and essential step, then, to remove the undue restraints 
now imposed upon competitive ratemaking, it is recommended by the 
committee that the declaration of policy be revised— 
to make it clear (1) that common carirers are to be permitted greater freedom, 
short of discriminatory practices, to utilize their economic capabilities in the 
competitive pricing of their servce, and (2) that in all such matters the regula- 
tory Commission is expected to act as an adjudicator, not a business manager. 

The recommended declaration of national transportation policy, 
as carried forward into section 2 of H. R. 6141 and H. R. 6142, is as 
follows: 

It is hereby declared to be the national transportation policy of the Con- 
ress— 

’ (1) to provide for and develop, under the free-enterprise system of 
dynamic competition, a strong, efficient, and financially sound national 
transportation industry by water, highway, and rail, as well as other means, 
which is and will at all times remain fully adequate for national defense, 
the postal service, and commerce; 

(2) to encourage and promote full competition between modes of trans- 
portation at charges not less than reasonable minimum charges, nor more 
than reasonable maximum charges, so as to encourage technical innovations, 
the development of new rate and service techniques, and the increase of 
operating and managerial efficiency, full use of facilities and equipment, and 
the highest standards of service, safety, economy, efficiency, and benefit to 
the transportation user and the ultimate consumer, but without unjust dis- 
crimination, undue preference or advantage, or undue prejudice, and with- 
out excessive or unreasonable charges on noncompetitive traffic; 

(3) to cooperate with the several States and the duly authorized officials 
thereof, and to encourage fair wages and equitable working conditions; 


(4) to reduce economic regulation of the transportation industry to the 
minimum censistent with the public interest and to the end that the in- 
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herent economic advantages, including cost and service advantages, of 
each mode of transportation may be fully realized in such a manner so as 
to reflect its full competitive economic capabilities; and 

(5) to require that such minimum economic regulation be fair and im- 
partial, without special restrictions, conditions, or limitations on indivdual 
modes of transport. 

All the provisions of this act shall be construed, administered, and enforced 
with a view of carrying out the above declaration of policy. 

You will observe that paragraphs (2) and (4) of the revised policy 
declaration are designed to make clear the intent of the Congress that 
carriers regulated under the Interstate Commerce Act shall have a 
much greater degree of freedom in competitive ratemaking than is 
now the case. Under paragraph (2) it would be the policy of the 
Congress— 
to encourage and promote full competition between modes of transportation at 
charges not less than reasonable minimum charges. 

Under paragraph (4) it would be the policy of the Congress— 


to reduce economic regulation of the transportaiton industry to the minimum 
consistent with the public interest and to the end that the inherent economic 
advantages, including cost and service advantages, of each mode of transporta- 
tion may be fully realized in such a manner so as to reflect its full competitive 
economic capabilities. 


The railroads endorse the recommendation of the Advisory Commit- 
tee for revision of the declaration of policy along the lines, and for the 
purposes, suggested. 

In order further to assure the removal of undue restraints now im- 
posed upon competition in ratemaking as between the several forms of 
transportation the Advisory Committee recommends a change in the 


authority of the Interstate Commerce Commission over minimum 
rates. It is proposed to continue regulatory authority to prescribe 
minimum rates of common carriers subject to the Interstate Commerce 
Act “which shall not be less than a just and reasonable minimum”; 
and it is stated to be the belief of the committee that— 

rates are unreasonably low when not compensatory, i. e., when they fail to cover 
the direct ascertainable cost of producing the service to which the rates apply. 

The proposed statutory treatment of the minimum rate feature 

is to be found in section 8 of the bills (H. R. 6141, H. R. 6142) intro- 
duced to implement the recommendations of the committee's report. 
In a proposed new section 15a (1) of the act it would be provided, and 
this is also very important, that in determining whether a rate is less 
than a reasonable minimum rate 
the Commission shall not consider the effect of such charge on the traffic of any 
other mode of transportation ; or the relation of such charge to the charge of any 
other mode of transportation ; or whether such charge is lower than necessary to 
meet the competition of any other mode of transportation 
that is the heart of it— 
Provided, however, That the provisions of this paragraph shall not be construed 
to prohibit any carrier subject to this act from protesting or complaining in the 
event that a rate, fare, or charge is filed or made effective which it believes to 
be less than a reasonable minimum charge. 

This provision in section 8 is the only language in the bill bearing 
upon the standards to be used in determining reasonable minimum 
rates, aside from the proposed new declaration of national transporta- 
tion policy, with which it is consistent. Under this provision the so- 
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called fair share test having to do with the effect of a proposed rate 
on another more of transportation would disappear. ‘The compensa- 
tory test would remain, of course. 

The provision would apply to all forms of transportation whose 
rates are regulated by the Interstate Commerce Commission and 
would accord to the railroads no freedom that is not now enjoyed, or 
would not be enjoyed, by all other forms. Exempt transportation 
and private transportation, both by highway and by waterway are 
already entirely free and under no requirement to protect the rates on 
traffic of other modes of transportation. The latter is also true of 
regulated water carriers, as I have shown, insofar as their competition 
with railroads is concerned. 

The railroads favor this proposed change in the authority of the 
Interstate Commerce Commission over minimum rates. 

I come now to the conclusion of this affirmative case. In a national 
transportation system such as we have today, with different forms of 
transport available and with each form having certain advantages 
and disadvantages as to particular traffic, the fundamental question of 
public policy involved is to provide a system of regulation that will 
encourage, and certainly will not prevent, the use of. each mode in the 
role for which it is best fitted. To the extent that objective is not 
accomplished the result is an ineflicient and uneconomical use of our 
transportation plant. 

The Advisory Committee found, and I have endeavored to show, 
that the existing regulatory restraints on competition between the 
different modes of transportation operate to prevent, or severely limit, 
realization of the most economical use of our transportation plant 
and to deprive the public of the economy which would result from a 
distribution of traffic in accord with the real capabilities of the several 
types of carrier. In many cases these restraints prevent the carrier 
best suited for a particular transportation job, cost and service con- 
sidered, from asserting to the full its inherent advantages and capa- 
bilities, and thus have the effect of forcing traffic to move by a “tap 
economical or less efficient mode. 

C learly, governmental apportionment of traffic for the purpose of 
preserving fora particular form of transportation a service for which 
its economic capability is inferior to that of another form is not con- 
pe a to sound, efficient, and economical development and use of the 

‘ansportation plant. It is only in the market place, that is to say, 
in the free choice of transportation users, that the full economic 
competitive capabilities of each form of transport may be realized. 

The effect of the recommendations of the Presidential Advisory 
Committee as to the removal of the existing restraints on competitive 
rates between the several modes of transportation would be to pave 
the way for the most efficient and most economical possible develop- 
ment and use of our national transportation system as a whole. Car- 
riers of each form would be free to offer to the public their inherent 
advantages, both of cost and of service. Traffic would thus be encour- 
aged to move in each instance by the mode of transportation that could 
perfor m the particular service most economically, cost and service 
characteristics considered. The resulting economy W ould be reflected 
in the overall cost of performing the country’ s transportation. The 
ultimate beneficiary, then, of these recommendations would be the 
general public. 
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COMMENTS UPON CERTAIN CONTENTIONS ADVANCED BY TRUCK INTERESTS 
CONCERNING THE REPORT OF THE ADVISORY COMMITTEE 


Mr. Chairman, before concluding my testimony, I should like to 
make some very brief comments upon certain criticisms and conten- 
tions which have been advanced by trucking interests with respect to 
the report of the Advisory Committee. I should say that I have not 
had an opportunity to see the statement which the spokesman for the 
trucks will make at this hearing, but I have from time to time seen a 
number of publicity releases, speeches, advertisements, and the like 
which purported to set forth the position of the trucking industry. 


1. Financial position of the railroads 

It is suggested that the railroads are faring so well under the present 
regulatory policies that there is no occasion for a change. The answer 
is that the railroads are not faring well. Their earnings are insufli- 
cient and far below satisfactory levels; their traffic is failing to keep 
pace with the expanding economy of the country; and their share of 
the total traffic is ste: adily declining, as I have expl: ained already. 

The postwar period, 1946 to 1954, has been a time of tremendous 
business activity and general prosperity, a time of very high industrial 
and agricultural production. It is universally recognized that rail- 
road earnings must be relatively high in such a period if the industry 
is to survive in a sound and healthy financial condition. 

Notwithstanding the highly favorable economic climate during the 
postwar period, railroad earnings have been meager and grossly inade- 
quate. I invite attention to table VI, which I would like to have 
printed as a part of my testimony. 

Mr. Harris. Without objection, table VI will be included in the 
record. 


(Table VI is as follows :) 


TABLE VI.—Rates of return earned on investment in railroad properties, railways 
of class I in the United States 


: Net railway 
Wat 3 et railway 
operating 

income 
(millions) 


Rate of 
return 
(percent 


investment ! 
(millions) 


1929 
1946 
1947 
1948_...- 
1949___- 
1950- 
1951. 
1952_- oe t ; 
eo 26, 465. § 
1954 26, 671. 
Average, 1946- 54... 24, 530. £ 


ODwom ewe) 
CW We roe WOO 
> ho ~Ito DW “Is 


1 Average book investment at beginning and end of year of railway properties used in transportation 
service less accrued depreciation and plus working capital. 

2 After taking into account income-tax deferrals arising out of accelerated amortization of defense projects 
to the extent of $41 million in 1951, $97.5 million in 1952, $146.2 million in 1953, and $149 million in 1954, a 
total of $433.7 million for the 4 years. Eliminating the overstatement in net railway operating income by 
reason of such tax deferrals, restated rates of return were as follows: 1951, 3.60 percent; 1952, 3.79 percent; 
1953, 3.64 percent; 1954, 2.72 percent; average, 1946-54, 3.50 percent. 


Sources: Interstate Commerce Commission and Association of American Railroads. 
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Mr. Forr. This table shows the rate of return earned by the rail- 
roads upon their depreciated investment for each of the years 1946 
to 1954. It will be observed that the rate of return ranged from a low 
of 2.75 percent in 1946 to a high of 4.31 percent in 1948, and averaged 
only 3.68 percent for the 9-year period. 

Even the average return of 3.68 percent during the 9 postwar years 
is overstated because it reflects in the last 4 years of the period de- 
ferred corporate income taxes in the amount of $433.7 million, result- 
ing from accelerated defense amortization. The tax deferrals must 
be made up in years to come, and in that sense represent a charge 
against future railroad earnings. If adjustment is made for these 
tax deferrals, the railroads earned during the prosperous postwar 
period an average rate of return of only 3.50 percent—a return which 
would be wholly unsatisfactory in a period of average economic condi- 
tions or even in a period of subnormal economic conditions. 

During 1955 there has been some improvement in railroad revenues 
and e: nings, as compared with 1954, a year when the rate of return 
was only 3.28 percent without adjustment for tax deferrals and only 
2.72 peed after such adjustment. But the net income for the first 
7 months of 1955, while considerably better than that for the cor- 
responding period of 1954, was almost exactly the same as the net 
income for the first 7 months of 1953, a year when the rate of return 
was 4.19 percent without adjustment for tax deferrals and only 3.60 
percent after such adjustment. It was about $490 million in each case. 

The earnings for the railroads during the postwar years have been 
very low, as compared with those for other industries. 

In this connection I ask you to look at table VII, compiled from 
reports of the National City Bank of New York. 

May that table go in the record, please, Mr. Chairman ? 

Mr. Harris. It will be incorporated in the record at this point. 

(Table VII is as follows:) 


TABLE VII.—Ratio of net income to net assets of leading corporations 


[Percent earned on net book assets] 


Publie 
utilities 
Class I Afanntac: — —_ (re- (electric, Service ; 
es railroads turing and tail and gas, tele- and con- Finance 
Year quarrying | wholesale) phone struction 
and tele- 
graph) 
(1 (2) (3) (4) (5) (6) (7) 
1929 7.0 12.8 | ©) () () (1) (@) 
1946 2.3 12.1 9.4 21.9 8.2 19.4 6.4 
1947 3.8 17.1 16.0 18.4 8.0 14.2 6.7 
1948 5.3 18.2 20.5 18.2 8.6 10.1 8.1 
1949 3.2 13. 12.0 13.4 8.8 9.9 9.1 
1950 5.6 17.1 213.2 15.0 9.9 10.4 9.0 
1951 4.8 14.4 13.0 | 11.5 9.0 10.4 7.9 
1952 5.6 12.3 10.1 | 10.1 9.0 11.1 8.2 
1953 5.9 12.7 7.9 9.9 9.2 10.5 8.1 
1954 4.1 12.4 7.9 | 10.0 | 9.3 11.8 8.5 


! Not available. 
2 Oil-and-gas group excluded beginning with year 1950. 


Note.—Net income is taken as reported, after depreciation, interest, taxes, and other charges and reserves, 
but before dividends. Net assets include book value of outstanding preferred and common stock and sur- 
plus account at the beginning of each year. 

Source: National City Bank of New York. 
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Mr. Forr. For each of the years 1946 to 1954, this table shows the 
ratio of net income to net assets with respect to a number of different 
industries. The railroad showing is more unfavorable than that of 
any other industry appearing on the table. For example, the railroad 
ratio of net income to net assets for 1954 was 4:1 as compared with 
the ratio of 9:3 for public utilities, and a ratio of 12:4 for the manu- 
facturing industry. 

The ratios for the railroads shown on table VII should not be 
confused with the rates of return for the railroads shown on table VI. 
They are computed on a different basis. Table VII shows the ratio 
of net income, after interest, to net assets as represented by book 

value of outstanding stock plus surplus account while table V I shows 
the ratio of net railway operating income, before interest, to depre- 
ciated investment. 

Certainly it cannot be said that the national transportation system 
is sound and healthy if the railroad industry is not. No one will 
disagree with the conclusion of the Advisory Committee that “his- 
torically, common carrier service has been recognized as the hard core 
of our transportation system.” And it will not ‘be disputed, I am sure, 
that the railroad service is the hard core of our common carrier serv- 
ice. After emphasizing the fact that a sound and vigorous common 
carrier transportation system is indispensable, the Advisory Com- 
mittee said : 

* * * vet the financial position of some of the major common carriers is pre- 
carious and they lack the means to offer superior service and to apply techno- 
logical advances with desirable rapidity. 


The committee will keep in mind that when I called attention to the 
average returns for the railroads, that that is an average, and many 
important companies had returns much lower than the average shown 
in the tables. 


2. Limitations upon use of trucks by railroads 


Representatives of the trucks have said that the recommendations 

of the Advisory Commitee “will permit the unrestricted entry of the 
railroads into the trucking ere On the other hand, the Chairman 

of the Advisory Committee, in his letter transmitting the report to 
the President said: 

Our report does not propose any change in existing regulatory authority over 
the entrance of new enterprises in the field of public transportation * * *. 

You will recall that yesterday Secretary Weeks repeated that re- 
mark, and said that their recommendations did not go to that point. 

Mr. Louis 8S. Rothschild, Under Secretary of Commerce for Trans- 
portation, said, in an address at Minneapolis, Minn., on June 24, 1955, 
before the board of governors, Regular Common Carriers Conference : 

I assure you that the Advisory Committee’s report and implementing legisla- 
tion would not change and is not intended to change existing law with respect to 
acquisition or control of motor carrier facilities by railroads or rail operation 
of trucks. 

In view of these statements, it is our understanding that there is no 
question before your committee at this time with respect to a change 
in existing law controlling the use of trucks by railroads. Accord- 
ingly, it is not my purpose to deal with the merits, although it has 
been the position of the railroads for years that they should have the 
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same right as anyone else to engage in the trucking business, without 
any special limitations, upon a proper showing of the public conve- 
nience and necessity of the proposed truck operation. 


Rates on noncompetitive traffic 


It has been asserted that if the recommendations of the Advisory 
Committee are accepted, the railroads would reduce their rates on 
high grade competitive traffic and thereby would be forced to increase 
their rates on low grade noncompetitive traffic in order to make up the 
loss of revenue on competitive traffic. The assertion completely ig- 
nores realities. It is based upon the false assumption that lower rates 
on competitive traffic, although compensatory, would mean lower net 
revenues for the railroads. The opposite would be true. The only 
motive or purpose a railroad would hove in publishing a reduced com- 
petitive rate would be to better its net revenue position by retaining or 
attracting traffic in greater volume than would be possible otherwise. 
The betterment in the net revenue position would result from the in- 
creased volume of traffic. It would be of benefit to shippers of non- 
competitive traffic and, indeed, to all rail shippers because it would 
reduce the share of fixed charges they are called upon to bear. 

Fa has been recognized repeatedly by the Commission. In John 

. Boileau v. Pitts burgh & Lake Erie Railroad Company, 24 ICC 
199 (1912), it was said at page 132: 

It is a well established and generally recognized rule that if additional busi- 
ness can be taken on at rates which will contribute at least a little in addition to 
the actual out-of-pocket expense, the carrier will be advantaged to the extent 
to which such traffic contributes to the net revenue. It is obvious that without 
the amount of net contributed by this class of traffic, assuming a certain amount 
of revenue to be necessary, such revenue must be contributed entirely by the 
remaining traffic and the exclusion of this competitive traffic would increase 
the burden upon the other traffic to a corresponding extent. 

Again, in Petrole um Tlaulers of New England, Tne.. ve Boston & 
Maine Railroad, 269 ICC 6 (1947), it was said at page 20: 

Complainants contend that the rates that do not cover the fully distributed 
costs are less than minimum reasonable rates. To this we do not agree. Rates 
that are depressed to meet competition, as is here the case, when they cover 
much more than the out-of-pocket costs, may, because of the traffic they attract, 
make a greater contribution toward the indirect or constant costs than higher 
rates that would meet the fully distributed costs. In other words, a small con- 
tribution per unit on a large volume of traffic may yield greater revenue than 
a large unit contribution on a small volume. 

Manifestly it is in the best interest of the shippers of noncompeti- 
tive rail traffic for the railroads to carry as much competitive traffic 
as is reasonably possible under compensator) y rates. What these ship- 
pers have reason to fear is that competitive traffic will continue to 
be drained from the rails thus increasing the burden to be borne by 
the traffic remaining on the rails, 

Truck competition 

It is said that the railroads would drive the trucks off the highways 
if permitted to make competitive rates as recommended by the Ad- 
visory Committee. In considering this statement it will be borne in 
mind that the railroads would only be permitted to publish competi- 
tive rates which would be compensatory. 

If compensatory railroad rates would drive the trucks off the roads 
it necessarily follows that trucks have no proper place in the trans- 
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portation system. But such a conclusion is, of course, absurd. There 
are vast areas in the field of transportation where truck services are 
economically justified. With respect to much transportation, truck 
costs are lower than rail costs and as to much additional transportation 
higher truck costs are more than offset by superior truck service. In 
areas where truck services are economically justified, they are not 
dependent upon existing restraints on railroad competition. 

In resisting the recommendations of the Advisory Committee with 
respect to competitive rates the trucks are attempting to protect traffic 
for which they are not economically qualified and which they can be 
assured of only as a result of artificial restraints upon their 
competitors. 

That concludes my statement, Mr. Chairman. 

Mr. Harris. Thank you very much, Mr. Fort, for a rather com- 
prehensive statement in connection with the report of the Presidential 
Advisory Committee on this subject. 

Mr. Priest has some questions that he wants to ask. 

Chairman Priest. Mr. Chairman, I agree with you that Mr. Fort’s 
statement this morning is prima facie evidence that he has made a 
very careful study of “the Advisory Committee’s recommendations. 
There is not a question about that and as usual he makes a careful 
study of any legislative proposal or recommendations affecting trans- 
portation and partic ularly in railroads. 

Mr. Fort, there were one or two broad questions that I wanted your 
viewpoint on in the record. It is not exactly clear to me, and I am 
sure you can furnish some clarification on it, what the situation is 
with reference to the competitive rate filings. Let me put it this way: 

If, let us say, a motor carrier, regulated as a common carrier, files 
a rate, may the Commission under existing law deny that rate if 
that rate would in any way be unfair or would be considered as un- 
favorable to a railroad ? 

Mr. Forr. My understanding is that they apply the so-called fair- 
share test in that case just as if the railroads had published the rate. 

Chairman Priest. I was trying to determine whether it applied. 
I gathered somewhat from your statement that insofar as competitive 

ratemaking i is concerned, the exempt and private carriers constituted 
one of the groups, let us say, whose rates might most unfavorably 
affect the regulated common carrier. Is that your general feeling, 
that a great deal of the diffic ulty grows out of the exempted and private 
carrier rather than the regulated common carrier, whether it be rail, 
water, pipeline, or what ? 

Mr. Forr. I think a great deal of the difficulty grows out of the 
exempt and private carriers. But nevertheless there remains great 
difficulty in the application of the so-called fair-share rule even 
when both carriers involved in the competition are regulated carriers 
of different modes. It attempts to set up a standard which is impos- 
sible of application, which we think operates against the railroads, 
and which we know operates against the public interest because it 
brings a distorted distribution of traffic. So the situation is not 
fully covered or fully taken care of merely by consideration of the 
private carriage and the exempt carriage. 

Chairman Priest. By the application of the fair-share test ¢ 

Mr. Forr. Yes. 
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Chairman Priest. Now, does that fair-share test operate with 
reference to rates filed by any regulated common carrier? 

Mr. Forr. No, not by regulated water carriers, because they have 
that special exemption in the act that I called attention to. 

Chairman Priest. Is that the bulk exemption ? 

Mr. Forr. No, section 305, which particularly provides that so far 
as water carriers are concerned, regulated water carriers, the effect of 
their rates on the rates of railroads or railroad traffic cannot be con- 
sidered in passing upon their rates. 

Chairman Prresr. But the effect of a railroad’s rates on their 
traffic shall be considered ? 

Mr. Fort. That is right. 

Chairman Priest. Now, shall the effect of a railroad’s rates on a 
regulated motor vehicle, common carrier, be considered ? 

Mr. Forr. Under the present practice, yes, sir. 

Chairman Prresr. Now, shall the rates of the regulated motor 
vehicle on the railroad be considered on that fair-share test ? 

Mr. Forr. Yes, sir, as I understand it. 

Chairman Prresr. I believe you raised one question here that has 
c — me some thought, particularly in view of hearings we held a 
year or two ago on trip leasing, and some other legislation of that 
hase. I think it was on page 12 of your statement. You referred 
there to the provision that exempts from regulation the movement of 
agricultural commodities when handled by truck. 

“Now, let me ask you this question: Are any of those commodities 
exempt when handled by railroads 

Mr. Forr. No, sir. 

Chairman Priest. They are not exempt either as to rates or other 
regulations 4 

Mr. Forr. They are not exempt in any respect. 

Chairman Priest. What was the recommendation, if any, of the 
Advisory Committee with reference to that provision of existing law ? 

Mr. Forr. As to the agricultural ex komptton, they recommended 
that Congress make clear what its intentions are at this time, because 
they seemed to think that there is doubt in its application. Let me 
read you exactly what they said: They said: 

The act should be clarified to indicate what exemptions the Congress now 
wishes to give. 

They went on to say that the exemption which was originally put in 
the law had been broadened by court decisions, and if it kept on being 
broadened, it would defeat the purpose of the act; but the only recom- 
mendation was that it be clarified. 

Chairman Prresr. Now, the broadening by court decision was not 
a broadening insofar as application to other carriers was concerned, 
but a broadening in the number of commodities that were exempt, is 
that your underst: unding of it? 

Mr. Forr. Broadening as to what is an agricultural commodity, gen- 
erally speaking. 

Chairman Priest. The Advisory Committee did not make any ree- 
ommenation as to the broadening of the application of the exemption 
provision. That is, let us say, it does not now include railroads. Did 
they recommend that the exemption be extended to rail shipments ? 

Mr. Forr. No, sir, they did not. 
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Chairman Priest. What is your own opinion, if I might ask it, on 
that particular subject / 

Mr. Fort. That is as to agricultural exemptions? 

Chairman Priest. Yes. 

Mr. Forr. You are asking me my personal opinion ? 

Chairman Prirsr. Yes, I am asking your personal opinion. 

Mr. Forr. That is something that I have not given any particular 
thought to, and I imagine you i would get a great deal of controversy 
about it. It does not strike me, and I speak offhand in this connection, 
as a solution. 

Chairman Priest. I shall not press any further on that point. It is 
a question that I have wondered about as to why the exemption was 
granted to these products when shipped by truck, but not granted 
when shipped by rail. What is the theory for that difference / 

Mr. Forr. You mean what is some good reason for it ? 

Chairman Priest. Well, I have no particular interest in it other 
than to get clear in my own mind why it applies to one form of trans- 
portation and does not to another. 

Mr. Forr. I do not know, myself. 

Chairman Priest. The reason for asking the question largely was 
to try to determine some of the basic matters that this committee will 
have to deal with and wrestle with, and my purpose in asking that 
question primarily was to get your viewpoint as to whether this agri- 
cultural exemption that we have been discussing should be applied 
to waterways or to all types of transportation, if it is to apply to one. 

Mr. Forr. When this matter comes before you, and I understand 
that it will for further hearings, we will be prepared to speak on that 
point. 

Chairman Priest. Thank you, Mr. Fort. There are a great many 
questions undoubtedly that other committee members will ask growing 
out of your very comprehensive report. I had hoped personally 
that maybe you would go a little more into detail on maximum and 
minimum rates, but you probably are in a position to answer questions 
that undoubtedly w ill be asked on that subject. 

Mr. Chairman, I will yield the floor at this time. 

Mr. Harris. Mr. Wolverton. 

Mr. Worvertron. Mr. Chairman, I have no questions to ask at this 
time. I am aware of the fact that if I attempted to do so, it would 
be like opening Pandora’s box, and it would probably take more time 
than is available to any one member of the committee. Just by way 
of illustration, our distinguished chairman has just asked a question 
in general terms which, if we went into it specifically, could take a 
very considerable time to discuss. It is for that reason that I do not 
intend at this time to ask the questions that necessarily come to my 
mind as a result of the statement that you have made. 

I will concur with my two colleagues in the commendation that they 
have expressed to you for this very enlightening and helpful state- 
ment that you have made. I agree with them that it is characteristic 
of the manner in which you treat subjects when you come before 
this committee. It indicates to me that you have made a vast study 
of this subject. I think that you have performed a great service to 
this committee in the study that you have made and the extent to 
which you have pointed out what seemed to you to be inequities. 
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Without committing myself as to an agreement with all that you 
have said and certainly not in disagreement with all that you 
have said, I still am aware of the fact that your statement is basic in 
many particulars, and raises questions that this committee cannot 
escape giving very full and complete and serious consideration to in 
its endeavor to provide the type of policy that was intended by Con- 
gress when they passed the national transportation policy. 

It was my privilege to be a member of this committee when that 
question was disc ussed some years ago. I was also a member of the 
conference committee between the House and the Senate. I know 
the care that entered into the drawing up of the declaration of policy. 

I am aware not only from what you have said today, but also from 
some knowledge of my own on this subject that there have been indi- 

cations that the Commission has apparently gone far beyond what 
was intended by Congress. I am not surpr ised, that is not an unusual 
thing for commissions to inform Congress what its intent was when 
it passed legislation. Sometimes I am surprised in the suggestions 
that are made. 

First, I think sometimes they give us credit where credit was not 
due, and sometimes I think they take away from us what should have 
been considered to our credit, by giving a different interpretation to it 
than what was intended by C ‘ongr ess. 

Certainly, with this lapse of time between the declaration of the 
policy of transportation as contained in the national transportation 
policy, and the present, with all of the water that has gone over the 
dam in the way of interpretation of that policy, it would seem to me 
that it is very appropriate that further consideration be given to it 
at this time in order to correct inequities that may exist, ‘whether it 
applies to railroads, the trucks, or any other type of transport. 

I think that you have made a very fine contribution to the work of 
this committee in this very important matter. 

Mr. Forr. May I express my appreciation for your very kind 
statement. 

Mr. Harris. Mr. Hale. 

Mr. Hate. I just wanted to ask you this, Mr. Fort, and I am not 
sure what was covered by your answer to Mr. Priest. 

What was the supposed justification of section 305 (c) ? 

Mr. Fort. I do not know. I think it was probably this, Mr. Hale: 
The water lines were regarded as having the low-cost transportation 
in many instances from “dock to dock, that j is, from port to port. It 
was thought that when they did have that. low-cost transportation, 
they should have every opportunity to realize it and assert it in mak- 
ing their rates reg: ardless of what the rail rates were. 

Now, I imagine that that was the reason. In other words, they were 
not to be denied the right to realize fully their low cost because some- 
body else had higher costs, and it is the very thing that I have been 
trying to talk about all morning. 

Mr. Hate. It is hard for me to believe that the Congress in 1940 
wished to make the railway industry a Cinderella of the transporta- 
tion family, which is what it pretty much is today; is that not true? 

Mr. Forr. If I thought in poetic terms, I might say that; yes, sir. 

Mr. Hae. Now, under the committee recommendations, is it clear 
that this so-called fair-share test would be done away with ? 
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Mr. Fort. I think so, Mr. Hale. What the committee recommends 
is that in determining what is a reasonable minimum rate, the Com- 
= shall not look to the effect of that rate on another mode of 

transportation. Now, that is the heart of the fair-share rule right 
there. 

Mr. Harr. There was quite a little talk here yesterday and I am 
sure you were here because I saw you, but there was quite a little 
talk about this business of maximum and minimum rates. 

Now, those recommendations are really made in connection with 
this so-called fair-share test; are they not? 

Mr. Fort. No, I wouldn’t say so. That is the recommendation that 
was talked about yesterday you mean, that the Commission should fix 
a maximum or a minimum and should not fix an exact rate. Is that 
what you are talking about? That is what I understood yesterday. 

Mr. Hate. As I understand the law today, the Commission may 
disallow a compensatory rate as too low if it deprives another carrier 
of its fair share, is that right? 

Mr. Forr. That is the way it is administered ; yes, sir. 

Mr. Hate. Now, if I understand the recommendations of the com- 
mittee with respect to minimum rates, they are conceived with that 
very objective, of doing away with the fair-share test. Am I wrong 
about that ? 

Mr. Forr. You are entirely right, sir; that is exactly right. The 
new test of the reasonable minimum rate is for that purpose, evidently. 

Mr. Hate. Like Mr. Wolverton, I have innumerable questions that 
I would like to ask, but I will not try to go into them now. I appre- 
ciate that when we come to consider specific legislation, we have to go 
through all of these things very carefully. 

Thank you, Mr. Chairman. 

Mr. Harris. Mr. Williams. 

Mr. Wiiu1aMs. Mr. Fort, I just have 1 or 2 questions that I would 
like to ask you to clear up a problem that I have in my own mind with 
relation to that maximum and minimum rate schedule. 

As I understand it, several years ago, the Interstate Commerce 
Commission virtually eliminated the discriminatory features that were 
prevalent up to that time because of an interregional freight-rate 
system. 

As you know, we in the South had been kept more or less in economic 
bondage for many, many years by discriminatory freight rates, based 
on this so-called interregional or intersectional system of ratemaking. 
Now that that has been virtually worked out and freight rates have 
been more or less equalized, as I understand it, throughout the coun- 
try, is it conceivable that the maximum and minimum freight-rate 
policy proposed in this report could be used as a vehicle for restoring 
the old discriminatory freight-rate structure ? 

Mr. Forr. I do not see how it would have any bearing on it. 

Mr. Witutams. Naturally I am interested in how this will affect the 
people of my area. 

Mr. Forr. In order that my silence may not be misunderstood, I am 
from the South, too, from Georgia, and I don’t believe there was much 
bondage about those freight rates. But you are correct that they have 
been changed. I do not believe there was any discrimination. There 
was a different adjustment in the South from that in the East. The 
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class rates were higher in the South, and the commodity rates were 
lower in many instances. But this is not the time for us to argue 
about that. 

Mr. Winuiams. The South is blossoming since those rates were done 
away with. 

Mr. Forr. They were blossoming right then, too, if you remember. 

Mr. WiturAMs. Is it your opinion i that the maximums and minimums 
provided in this report could not conceivably or under any set of cir- 
cumstances restore a discriminatory rate structure ? 

Mr. Forr. The report of the Advisory Committee says that pro- 
hibitions against discriminations are to continue. There is not a 
word in their report that indicates it could possibly have any effect 
on the situation you speak of. Certainly if they were attempting 
to reach a point as fundamental as that, I would think that they would 

say something about it, wouldn’t you ? 

Mr. Witxtams. Well, of course, where the South is concerned, they 
usually hide those things under a chip, as you know. 

I thank you for your opinion on that. I just wanted to get your 
observations on it. 

Mr. Forr. Thank you. 

Mr. Harris. Mr. Dolliver. 

Mr. Dotutver. I am sure that you agree that these hearings and 
other hearings held before this committee, possess great utility in 
that they bring all of us who are interested in problems of this kind, 
here in one room where we can talk things over. Mr. Fort, in my 
experience in this committee, for several terms now, I have always 
found you to represent very adequately and very skillfully and very 
fairly, too, the industry by which you are employed, the Association 
of American Railroads. 

I, too, compliment you upon a very fine and a very well thought- 
out statement. 

Referring to one of the reasons why the discrimination to which you 
have alluded was made in favor of water transport, do you suppose 
that discrimination in favor of the water transport was made be- 
cause the Federal Government owned some barge lines at that time ? 
Is that conceivable to you? 

Mr. Forr. Well, when I gave my first reason, I just pulled it out 
of the air. I really do not ‘know why it was made. But I am glad 
that you suggested that. It is something that I would rather have 
you suggest than to suggest it myself. 

Mr. Dotutver. I am asking you the question, but I don’t insist upon 
an answer. 

Mr. Forr. I do not know the answer, but I am very much interested 
in the question. 

Mr. Dotiiver. At any rate, the Federal Government did own some 
barge lines at that time, at the time this transportation policy was 
enacted. 

Mr. Forr. That is right. 

Mr. Dotttver. And at the present time they own very few barge 
lines, if any, I think. 

Mr. Forr. I don’t think that they own any common carrier barge 
lines now, do they ? 

Mr. Dotriver. I believe that is correct. Of course, one of the very 
difficult and perplexing questions in all hearings about transportation 
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is the question of rates, and you have already been questioned by my 
colleagues on that scole. I just want to bring up on aspect of it, 
which is very troublesome to me. 

If under the proposed legislation, the Interstate Commerce Com- 
mission is deprived of the power to pass on a specific rate as between 
the maximum and the minimum setup, and a railroad or a rate bureau 
in one territory of the country establishes a low rate on a particular 
commodity, what will that do to the producers or manufacturers of 
identical or similar commodities in another territory where the rails 
or the bureau decide not to put that lower rate into effect? Does that 
not give a very very great economic power to cert: in priv: ate interests, 

railroads specific ally, or other transportation media and other car- 
riers over the economic life of various sections of the country ¢ 

Mr. Fort. Well, I do not see anything in the report that indicates 
that any such result is contemplated by the Advisory Committee. Do 
you? 

Mr. Douttver. I do not think they contemplate it, but I wonder 
if it isn’t possible under the proposed legislation ? 

Mr. Fort. Of course, the statute itself, when you get to that point, 
will need to be scrutinized with greatest care to see that it does not do 
things that it is not suppose to do. I certainly do not think that any- 
body had in mind, from a reading of the report, any such result at 
all as you speak of. They constantly refer to the continuation of the 
prohibition against discrimination. 

As I understood Mr. Ray yesterday, and I am not sure whether I 
heard him correctly or not, he thought that in case of discrimination, 
the Commission could fix the precise rates. 

Mr. Dotutver. I am glad to hear you say that, Mr. Fort. I quite 
agree with you that we must be very c: areful in the enactment of any 
legislation to avoid the possibility of such interindustry or interarea 
discrimination. 

I yield the floor. Thank you, Mr. Fort. 

Mr. Fort. Mr. Dolliver, I do not think that that is an issue which 
the committee intended to present. 

Mr. Harris. Mr. Mack? 

Mr. Mack. I have no questions at this time. 

Mr. Harris. Mr. Heselton. 

Mr. Hesetron. Mr. Fort, do you have available any information as 
to the acquisition of trucks by railroads ? 

Mr. Fort. I have some general knowledge of the subject, but I have 
no statistical information if that is what you mean. 

Mr. Hesetton. Is there any available anywhere ? 

Mr. Forr. What is it you want, Mr. Heselton? I think I can get 
any information you want. I do not know just what you want, though. 

Mr. Hesexton. I wondered if there was any information over pos- 
sibly the last 6 years, on the extent to which railroads have purchased 
and are now operating trucks as part of their organization. 

Mr. Forr. I think that information probably could be obtained. I 
do not have it. 

Mr. Hesetton. Where could it be obtained ? 

Mr. Forr. I think it would have to be obtained by inquiry of the 
different railroads. Suppose I look into it and I will find out whether 
the information can be readily obtained or not. If so, I will send it 
to you. 
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Mr. Hesevton. I have noted that there has been some increase in 
the carriage by railroads of truck on flatcars. 

Mr. Forr. That is right. 

Mr. Hesev_ron. Has that been a matter of recent development ? 

Mr. Forr. Yes, it is in a state of development and growth right 
now. 

Mr. Hesevron. Is there any statistical information as to how exten- 
sive that has been / 

Mr. Fort. Well, you mean how much business is handled that way ? 

Mr. Hesevron. Yes. 

Mr. Fort. No, I do not have it. 

Mr. Heserron. Is it something which has been developed more 
from Chicago east than it has in other parts of the country ? 

Mr. Forr. I think so, and quite a little in New England. 

Mr. Hesevron. That is all, Mr. Chairman. 

Mr. Harris. Mr. Rogers. 

Mr. Rocers. Mr. Fort, do I conclude correctly from your statement 
that you feel that some legislation is an absolute necessity in order to 
solve the present transportation problem / 

Mr. Forr. Yes, I think that legislation is necessary. 

Mr. Rogers. Well, I gather that from your statement and the 
others. Now, my question is simply this: 

Assuming of course that we do have the problem, do you advocate 
the subjecting of all segments of the transportation industry to one 
central regulatory body? Do you think that that is necessary in order 
to solve the problem / 

Mr. Forr. You mean for ratemaking / 

Mr. Rogers. Yes. 

Mr. Forr. Well, all are now, are they not, except the air? The 
Interstate Commerce Commission has the power to fix the rates of the 
regulated domestic water carriers and also of the trucks and the rails. 

Mr. Rogers. I am speaking also of the exempt carriers and private 
carriers and contract carriers, and the intrastate carriers. Do you feel 
that a proper solution of this would have to rest upon one central con- 
trolled body ? 

Mr. Forr. I see what you mean. I think the exemptions have gone 
entirely too far, both the water carrier exemptions and the motor 
exemptions. I think that there is some private carriage, that now is 
unregulated, that is not real legitimate private carriage. It is a mask 
for for-hire carriage. I think it would be helpful if those things were 
under regulation, yes, sir. 

Now I would not suggest that all intrastate transportation be put 
under the Interstate Commerce Commission. As you know, it has 
certain power over intrastate rates now in case of discrimination and 
I think everyone agrees that that power should be continued. But I 
would not suggest any enlargment of it. 

Mr. Rogers. Thank you very much. That is all, Mr. Chairman. 

Mr. Harris. Mr. Carrigg. 

Mr. Carrice. Mr. Fort, am I correct in assuming that you will ask 
permission to appear before this committee when we undertake to con- 
sider H. R. 6141? 

Mr. Forr. Yes, sir. 

Mr. Carriag. I have no further questions. 

Mr. Harris. Mr. Dollinger? Mr. Derounian? Mr. Flynt. 
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Mr. Fiynr. On this matter of the minimum and maximum rate 
structure which was proposed, who will be the ultimate authority 
to determine where within that spread the actual rate will be fixed ? 

Mr. Forr. Mr. Flynt, I believe that there is a good deal of misun- 
derstanding about that. Under the law that we have had for a long 
time providing for reasonable rates, it has been understood and rec- 
ognized that ordinarily there is a so-called “zone of reasonableness”, 
that a rate might be 8 cents and be reasonable and it might be 7 cents 
and still be reasonable or might be 9 cents and be reasonable. So this 
notion of a zone of reasonableness is not a new concept at all. 

Now, as a practical matter, when an issue is before the Commission 
with respect to a rate, the issue is generally whether that rate is too 
high or in another case, whether that rate or some other rate is too 
low. 

But the question in the particular case has to do either with fixing 
& Maximum or with fixing a minimum, and not with fixing both, and 
not with fixing an exact rate. 

If the shipper complains that a rate is too high, to the Interstate 
Commerce Commission and the Commission agrees with him that it is 
too high, the Commission fixes a maximum rate. That is all it does. 
It doesn’t fix a minimum rate. Nor does it fix an exact rate. 

There is the same situation as to a minimum rate. If one carrier 
files a rate which carriers of another mode of transportation think is 
too low, they ask it to be suspended, and they ask the Commission to 
fix a minimum rate higher than this proposed rate. So as a practical 
matter, it is a question of whether in one case a rate is too high, or in 
another case whether it is too low. 

Mr. Fiynt. From your explanation of it, I can readily understand 
that if it were carried into effect with substantially the same ideas 
which you have expressed there, that it could be a good thing. On 
the other hand, where there is a possibility of a spread, I think per- 
haps you will readily agree with me that it could be an ingenious 
device for some very dev asting results. 

Mr. Fort. I don’t quite follow that, sir. 

Mr. Fiynt. I have an observation I want to make. The thing that 
puzzles me about this possible spread in the minimum and maximum 
rate structure—there seems to be a distinct possibility, and I hope it 
is not a probability, but it is a very definite possibility that a certain 
fixed rate within the maximum and minimum spread could apply to 
certain groups, and certain preferential groups, and certain areas, and 
certain commodities or certain classes within a commodity or some- 
thing such as that. 

Also, there is a question of who is going to have the final authority 
in fixing the rate to be charged for the ¢ ustomer, once the Commission 
sets up the minimum and maximum. 

Mr. Fort. You see, they do not set a minimum and a maximum as 
to a particular rate. They would not under this new concept. They 
fix whatever is in issue. I am a railroad, and I have a 10-cent rate, 
and you are a shipper, and you think it is too high, and so you go to 
the Commission and say that the rate is to high. You say that it 
should not be more than 8 cents. The Commission will find that you 
are partly right and partly wrong, and they will fix a maximum rate 
of 9 cents. That is all they would do. They wouldn’t fix any mini- 
mum rate, you see. 
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Mr. Harris. Mr. Roberts? 

Mr. Roperts. I have no questions. 

Mr. Harris. Mr. Hale had a question. 

Mr. Hatz. Mr. Fort. I just wanted to ask you with respect to table 
I, this classification of electric railroads. Does that include a railroad 
like the Pennsylvania where its lines are electrified ? 

Mr. Forr. No, that would be included under steam railroads in the 
first table. 

Mr. Have. They would be considered a steam railroad ? 

Mr. Forr. Yes. 

Mr. Hate. Electric railroads are what? 

Mr. Forr. If you look over on the next table, table II, Mr. Hale, 
vou will see that the traffic carried by the electric railroads is prac- 
tically nothing. That is interurban. 

Mr. Hare. That is what struck me. Electric railroads, the old- 
fashioned interurban trolley line is practically extinct. 

Mr. Drountan. They are not extinct in Long Island, where I come 
from. They havea lot of them out there. 

Mr. Have. We had one in Maine, but it perished long ago. 

Mr. Forr. Well, electric railroads shown on this table are the all- 
electric railroads like the interurbans. 

Mr. Harris. Mr. Fort, I too want to say again that I am _ glad 
to have had this statement. and your discussion of the report. There 
are many questions in my mind, I wish time would permit to ques- 
tion you on all of them, but the objective of this hearing is to get a 
full discussion of the report and have it discussed by those who made 
the report and are responsible for it, and have some representative 
of the various modes of transportation in the country give their views 
With respect to it. I could not refrain however from commenting 
on the remark made by Mr. Hale a moment ago. I was not sure you 
agreed with his statement when he referred to the railroads being 
the Cinderella of the tr: ansportation industry. 

I think basically that what the people of this country want is to 
maintain a sound transportation industry in the country. We want 
to protect the various modes of transportation in the interest of the 
public, and certainly we want to bring the lowest possible rates that 
we can, keeping in mind the fundamental objectives to the general 
public. 

We are in an expanding economy, as we have observed for the 
last several years, and probably it is going to expand more. It pre- 
sents a real problem for the small shippers of the country. We hear 
so much about big industry, and big business, and there is a lot to it in 
this country. There is a place for big industry, and big business, but 
at the same time we have to maintain a general policy that will not 
permit our transportation industry to lapse into a situation that will 
put our small business out altogether. They are imporant to the busi- 
ness of the country and they are important to our economy. 

You mentioned a great deal in your statement analyzing the com- 
mittee’s report about the present restraints. Basically what I as- 
sume you are trying to tell us, is that the railroad industry is handi- 
capped to a great extent because it is regulated throughout. I suppose 
being a common carrier such as they are, they are regulated in every 
phase of activity possibly with the exception of the contracts, and in a 
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certain way that is regulated too. Rail contracts with the Postal De- 
partment for mail transportation is regulated. I suppose that is about 
the only contract carriage that you have, as a railroad industry, is 
that true ? 

Mr. Fort. Well, we can make section 22 rates that are special rates 
for the Government. 

Mr. Harris. Well, that is other phases of the Government. 

Now, do I understand that you interpret this report that it is the 
intention of the Advisory Committee and the enabling legislation 
that is proposed, to reduce the present restraints or relax regulations 
on a part of the regulated industry on the one hand, and to increase 
regulation on certain phases of our transport industry that is pres- 
ently not regulated ? 

Mr. Forr. Well, the only increased regulation that I know of that 
the report recommends is the filing of actual rates by contract car- 
riers and certain proposals with respect to redefinition of private 
carriers, and redefiniton of contract carriers. Also, there is the re- 
moval of the exemption of bulk commodities. ‘That is the only addi- 
tional restraint that I know that the report refers to. 

But Mr. cing rh 

Mr. Harrts. That is a pretty far-reaching regulatory authority, 
isn’t it? It may be justified, and I don’t raise that question, but I am 
talking tg! the basic changes. 

Mr. Fort. I don’t mean to say that it isn’t important; no, sir. May 
I say a word?) When I was talking about restraints this morning, I 
was talking about restraints upon railroads in their competition with 
water carriers and trucks. They are the restraints that I said should 
be liberalized. 

Mr. Harris. You had very little to say about the recommendation 
with reference to application of volume traffic. 

Mr. Forr. I talked about three points almost exclusively, all having 
to do with more freedom in competitive ratemaking between the 
different modes of transportation. Those three points were the decla- 
ration of policy, the minimum rates, and the suspension provisions. 
That is what I intended to devote myself to almost wholly. 

Mr. Harris. Those are the three recommendations that your asso- 
ciation is in accord with ? 

Mr. Forr. And I also said that we are in accord generally with the 
purposes and objectives of the ches recommendations, with the ex- 
ceptions I mentioned. 

Mr. Harris. Could you tell me whether or not the recommenda- 
tion with reference to volume rates is in principle the same thing as 
“Agoreed charges” or “Agreed rates” which are practiced in some 
other nations / 

Mr. Forr. All of those terms are somewhat lacking in definiteness 
to me. I took these volume rates they were talking about in the re- 
port to mean multiple-car rates. But it may be that they go beyond 
that. I took the recommendations with respect to incentive minima 
and volume rates as recommendations that we be permitted to do what 
we can do under the present law with the approval of the Commis- 
sion. The Commission has permitted us to publish multiple-car 
rates, you know, and quite generally incentive minima are published. 
That provision does not break new ground as I read it. It may, Mr. 
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Chairman, and I didn’t talk about it especially. I do not think it is 
intended to break new ground. 

Mr. Harris. But you do not think that the recommendation with 
reference to volume rates is as nearly so important from the stand- 
point of the industry that you represent, as the other recommendations 
which you have referred to at great length ? 

Mr. Forr. Well, if you choose one against the other. The reason 
I restricted myself to those three was because they are interrelated, 
and we do think very important. In that Scrap Tobacco case that 
I cited in my paper, the tobacco moving from Newark to Selma was 
being lost by the railroads, and they used to carry quite a lot, and 
they. were not getting any, and tobacco was going by truck to Brook- 
lyn, and from ‘there ‘by boat to, I believe, Mobile, and then by truck 
to Selma, so the railroads published a rate that they thought would 
get that business. The Commission didn’t even inquire into whether 
it was compensatory or not, because they said that if the railroads 
published it, they would get all of the business. That is the kind 
of restraint that I am talking about. 

Mr. Harris. We want to thank you very much. I will not pursue 
the matter any further because of the lack of time. 

We want to get back at 2 o’clock. The representative of the Ameri- 
can Trucking ‘Associations will be our witness. 

The committee will adjourn until 2 o’clock. 

(Whereupon, at 12:25 p. m., the committee recessed until 2 o'clock 
the same day.) 

AFTER RECESS 


(The committee reconvened at 2:20 p. m., pursuant to recess.) 

Mr. Harris. The committee will come to order. 

This afternoon we have as the witness Mr. James F. Pinkney, gen- 
eral counsel of the American Trucking Associations, who will present 
the associations’ reaction to the report of the President’s Advisory 
Committee on Transport Policy and Organization. 

Mr. Pinkney, you may proceed. 


STATEMENT OF JAMES F. PINKNEY, GENERAL COUNSEL, AMERI- 
CAN TRUCKING ASSOCIATIONS, INC., ACCOMPANIED BY FRED G. 
FREUND, DIRECTOR, TRAFFIC DEPARTMENT, AMERICAN TRUCK- 
ING ASSOCIATIONS, INC. 


Mr. Pinkney. Mr. Chairman and gentlemen of the committee, my 
name is James F. Pinkney. I am general counsel of the American 
Trucking Associations, W ashington, i C, 

I have here with me Mr. F red Freund, the director of our traffic 
department. 

The position of the American Trucking Associations, Inc., is stated 
as follows: 

On Friday, April 29, 1955, the executive committee of the American 
Trucking Associations, Inc., meeting in special session, by unanimous 
vote adopted the following statement: 
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I. POSITION OF AMERICAN TRUCKING ASSOCIATIONS, INC. 


The Cabinet Committee report on transportation is an economic boobytrap 
for small business. * * * The report offers a hunting license—and ammuni- 
tion—to the railroads to destroy competitors and disrupt marketing practices in 
agriculture and industry upon which our prosperity is based. 

Under the guise of improving competition in transportation, Secretary Weeks’ 
committee recommendations would actually destroy such competition while 
at the same time causing enormous competitive dislocation in agriculture and 
industry generally. 

Transportation costs mean the differense between success and bankruptcy 
for the farmer, merchant, and manufacturer in today’s competition in regional 
and national markets. For this basic reason, strong Federal regulation to pro- 
tect the public is imperative. 

The implication that billions of dollars can be saved to shippers, while at 
the same time earnings of carriers are increased, Seems to us to be fantastic. 
The record shows that competition in transportation under Interstate Commerce 
Commission regulation is the proven formula under which billions of dollars 
have already been saved the American people. 

By eliminating substantial areas of rate control now exercised by the ICC 
the report proposes to restore monopoly in transportation of property for hire. 
Carefully avoiding direct language, the report nevertheless so rewords national 
transportation policy as to enable the financially powerful railroads to move into 
ownership and operation of competitive forms of transportation. This would 
precipitate conditions under which independent competition could not long 
survive. 

Candor should have compelled the designating of this report as one con- 
ceived to aid the railroads and so devised. We concur with important edi- 
torial opinion already expressed that if so designated, the report would have 
had at least the virtue of forthrightness. 

We find the premise upon which the report is based to be at variance with 
the facts. It is not true that regulation of transportation is obsolete because 
such regulation was designed to control a monopoly condition which no longer 
exists. The great body of Federal regulation of transportation was enacted by 
the Congress in a period when railroads faced competition by air, trucks, and 
buses and water carriers. Latest complete overhaul of our national transporta- 
tion policy was accomplished by Congress in 1940, when trucks, for example, had 
been under Federal regulation for 5 years and State regulation in many States 
for 15 years or more. 

Transportation regulation is not outmoded. Since enactment it has been kept 
up to date by two major overhauls and by more than 150 congressional amend- 
ments. 

It is our considered opinion that the adoption of the Weeks Committee sug- 
gestions would be an invitation to restore the evil conditions which brought 
about Federal regulation in the first place. ‘Managerial discretion,” a railroad 
fetish to which this report seems to subscribe enthusiastically, has its proper 
place in our economy, but that place is not one in which managerial discretion 
exercises the power of life and death over shippers, commodities, regions or 
competitors. Moreover, managerial discretion in transportation is presently 
exercised under ICC regulation, to an extent completely ignored by the Com- 
mittee report. 

This report is primarily concerned—-with only one exception—with the com- 
petitive aspects of freight hauling. If anything is wrong with the financial 
picture of the railroads—and they had their best year in history in 1953—such 
problem does not arise from freight hauling. For years the railroads have 
made enough profit from hauling freight to absorb their annual passenger train 
deficit of more than $500 million. In 1953, railroad net operating income frem 
freight service was $1,813 million. The passenger service deficit in that year 
dissipated nearly 39 percent of this all-time high net operating income produced 
by freight service. In short, the railroads’ position with respect to freight com- 
petitors is presently such that a reasonably high return on their total investment 
could be paid out of freight hauling profits if these profits were not sharply 
diminished by passenger hauling losses. 

It is a matter of regret that a Committee report such as this should purport 
to be an evenhanded, impartial, and complete study of transportation but turn 
out in fact to be an inadequate instrument, primarily supporting familiar pro- 
posals advanced for years by the railroads in their own interest. 
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There has been no departure from this position since it was adopted. 
The executive committee of ATA is composed of the national officers 
of the ATA, elected representatives from each of the 49 affiliated State 
associations, and from each natural class or group in the trucking 
industry, which we call conferences. 


Il. THE BACKGROUND FOR TODAY'S INTERSTATE COMMERCE ACT 


We do not believe that the Committee could possibly have studied 
the history of transportation and its regulation in the United States. 
We believe that a brief review of that history is highly pertinent to 
this discussion. 

Cutthroat competition, not transportation monopoly, was the reason 
for the enactment in 1887 of the first act to regulate commerce. 

In 1885, Mr. Charles Francis Adams, president of the Union Pacific 
Railroad, speaking on the subject of the effects of railroad competi- 
tion, had this to say: 


It may produce good in the end; but railroad competition, as necessarily prac- 
ticed, causes for the time being the wildest discrimination and utmost individual 
hardship. That is, under its operation you will always find certain points when 
there is a war of rates going on, which have enormous advantages conferred 
upon them, which advantages are not and cannot be extended to other points. 
The point, therefore, which is not influenced by the war of rates suffers terribly. 
its business is destroyed. How the business community, under the full working 
of railroad competition, Can carry on its affairs I cannot understand. I had not 
been able to understand how it could do it before I became president of a rail- 
road and I do not understand it now. The businessman never knows what rail- 
road rates are going to be at other places, or at different times. He cannot sit 
down and say, “I can count upon such a transportation rate for such a period of 
time, and make arrangements accordingly.” He has to say, “I cannot tell today 
what the transportation rate is going to be tomorrow, either for me or for my com- 
petitor.” This must be so just as long as uncontrolled competition exists. It 
cannot be avoided. 


The next year a Senate committee reported on the situation and in 
its report of 1886, known as the Cullan report, stated : 


The paramount evil chargeable against the operation of the transportation sys- 
tem of the United States, as now conducted, is unjust discrimination between 
persons, places, commodities, and particular descriptions of traffic. * * * The 
evidence is conclusive that personal favoritism between rival shippers first took 
place * * *, The indiscriminate and cutthroat competition of the carriers 
* * * offered a golden opportunity to those in search of secret and preferential 
rates. 

More recently, in April 1958, Commissioner Splawn of the Inter- 
state Commerce Commission in an appearance before this committee 
said: 

I wonder, Mr. Chairman, if the Interstate Commerce Act was passed to regu- 
late the railroads as a monopoly? Back in 1887 when the railroads were cutting 
each others throats, were they not competing for traffic inadequate to sustain 
the mileage that had been constructed ; were not their promoters bringing into 
being new railroads; additional mileage, in competition with that which was 
already overcompetitive? Out of this overcompetition had there not come secret 
rebates; discrimination between persons; undue preference and prejudice as 
between territories and groups? 

In 1931 in his book The Federal Trust Policy, John D. Clark, a 
professor of economics, concluded his chapter on the origin of railroad 
regulation as follows: 


The Interstate Commerce Act was a wholly appropriate (although for a long 
time an ineffective) measure for the control of the competitive practices of 
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industry and responded exactly to those unfair practices which were shown to 
exist in a dangerous degree. Up to the very time of its final enactment there 
were no other practices of such widespread character as to attract attention and 
of course railroad rebating was of importance to the public principally because 
its indirect result was a suppression of competition which might lead to price 
exploitation of the public by an industrial monopoly after all competitors had 
been driven from the field. 

Note that the monopoly problem was industrial monopoly made pos- 
sible by cutthroat competition in transportation. 

Between the first law enacted in 1887 and 1920, the Congress con- 
tinuously reexamined its legislation to regulate commerce and made 
many changes. These changes were to strengthen the original con- 
cept of the act. In 1920 a major reexamination was made by Congress, 
and the Transportation Act of 1920 resulted. 

Before 1920 the act concerned itself with maximum rates, but in 
that year it was extended so that the Commission might prohibit 
rates which were unreasonably low, as well as those which were un- 
reasonably high. Commissioner Aitchison, speaking before the trans- 
portation officials of 11 European nations in Washington in March 
1952, said of this development : 

This was a distinct breakaway from the policy of freedom of competition, 
based on a realization that cutthroat competition in rates in the long run is a 
disservice to the public, and that to this public interest any private and selfish 
individual temporary gains must give way. Nevertheless, the minimum rate- 
making power has been exercised but sparingly, and with much circumspection. 

One of the salutatory effects of giving the Commission minimum 
rate power in 1920 was to bring about the restoration of coastal and 
intercoastal water carriage which had been the victim not only of 
World War I but of railroad selective rate-cutting practices. By 
selective rate-cutting practices I mean the practice of sharply reduc- 
ing rates on selected competitive traffic for the purpose of driving out 
of business a competitor whose existence depends on the movement of 
the selected traffic. 

Whereas in 1887 regulation was designed to prevent industrial 
monopoly made possible by the big shipper exploitation of competition 
between railroads, the act of 1920 was designed in this respect to pro- 
tect a competing mode of transportation against unfair rate cutting 
by the railroads, and promote the solvency of the railroads themselves. 
The railroad “crying towel” was just as much in evidence in 1920 as it 
is today. 

During the 1920’s air and highway transportation appeared on the 
scene. By 1935 the highway transportation situation had become 
acute as truck rates were not regulated, and there was no control over 
the entry of persons into motor carriage. This unrestrained compe- 
tition within the trucking industry was proving to be injurious not 
only to the public but to the carriers as well. Both the railroads and 
the motor carriers favored Federal regulation, and in 1935 the Motor 
Carrier Act was passed. This Act brought the motor carriers under a 
very comprehensive system of regulation. 

In 1940 similar action was taken to bring water carriers under Fed- 
eral regulation, and at that time our present national transportation 
policy was adopted. 

The report asserts that our regulation is obsolete. We challenge 
this statement. Commissioner Kenneth H. Tuggle, speaking to this 
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point in an address made to the Interstate Commerce Commission 
Practitioners on May 5, 1955, in New York City, said: 


More and more frequently it has been publicized that Government restraint 
upon public carriers was initially imposed in 1887, and the impression is con- 
veyed to the uninformed that such regulations have remained static and un- 
changed for 68 years. Nothing is further from the truth. 

The original law covered rail carriers, but parts IJ, III, and IV have been 
added, and part I alone has been amended 144 times by Congress in order to keep 
regulation in step with the progress of transportation. In the last annual report 
of the Commission to Congress it recommended 21 specific changes based upon 
experience with current problems. 

It might truthfully be said that the Congress has made a continuing study of 
transportation and amended the original act a dozen times to meet changing 
conditions. It is neither perfect nor complete, but it has not been antiquated 
through neglect. 


THE NATIONAL TRANSPORTATION POLICY AND ITS ORIGIN 


Of the present national transportation policy Prof. S. C. Oppen- 
heim, in his book, The National Transportation Policy and Intercar- 
rier Competitive Rates, reports these facts : 


The declaration of policy was originally proposed and drafted by a committee 
representing railroad management and labor, the so-called Committee of Six, 
or Railroad Committee. Former members and proponents of this committee 
appeared before the House and Senate committees to urge adoption of the policy 
statement as one of the integral units of their complete plan for restoring eco- 
nomic health to the sick railroad industry. Testimony of these witnesses, notably 
Carl R. Gray, vice chairman of the board of directors of the Union Pacific 
Railway, Judge R. V. Fletcher, genera] counsel of the Association of American 
Railroads, and George M. Harrison, chairman of the Railway Labor Executive 
Association, is interspersed with avowals that the declaration of policy was 
intended to be fair to all forms of transportation. 


This is the policy that the railroads would have you change today. 
Still speaking of the testimony which led to the adoption of the pres- 
ent national transportation policy Professor Oppenheim wrote : 


The intent of those who spoke of the railroads indicates an expectation that 
legislation embodying their proposals would bring about an improvement in 
competitive conditions between different types of carriers. The railroads ap- 
parently hoped to recapture a substantial part of the passenger and freight 
traffic that competitive forces were diverting to the trucks, buses and waterways. 
Specific measures which these witnesses advocated included: Revision of the 
policy of public aids to their competitors; a system of tolls for the use of water- 
ways built or improved at public expense; increased taxation of trucks and 
buses or other means of securing increased compensation for the use of the public 
highways; the elimination of the publicly owned Inland Waterways Corpora- 
tion; relief of the railroads from certain forms of taxation and expenses con- 
nected with the elimination of grade crossings ; and the reconstruction of bridges 
over navigable rivers. 


It is to be noted that then, as now, the railroads sought to cure their 
self-professed sickness by doing something to someone else. 

In 1950 the railroads, again asserting that their’s was a sick industry, 
brought before Congress “proposals similar to those before you today 


and very extensive hearings were held. Congress rejected those 
contentions. 


Ill, THE SITUATION OF THE CARRIERS TODAY 


The implication of the report is that the common carriers of Amer- 
ica are in a precarious position, that there is a crisis in transportation 
today, and that sweeping changes are necessary in our transportation 
regulatory policy and law. We do not agree. 
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One of the major premises of the report is that restoration and 
maintenance of a progressive and financially strong system of com- 
mon carrier transportation is of paramount importance to the public 
interest. 

No one can dispute the fact that the maintenance of a progressive 
and financially strong common-carrier transports ition system is essen- 
tial. There is no more progressive or financially sound system to be 
found inthe world. In fact, it is by far the best transportation system 
in the world. The word “restoration” is a curious one, for the finan- 
cial condition of the various modes of transportation has never been 
stronger than it is {oday. The class I railroads, for example, netted 
$416 million for the first 6 months of 1955, as compared with $232 
million for the comparable period in 1954. The 1955 figure represents 
the second highest attained during the past 5 years. Oper ating reve- 
nues for the first 6 months of 1955 totaled $4,820,300,000 compared 
with $4,591,200,000 for the same period in in 1954. At the same time 
operating ratios decreased from 80.2 to 75.6. The trucking industry 
meantime was also securing new highs, For the first quarter of 1955, 
large intercity motor carriers of property reported operating revenues 
of $746,600,000 which is $92,300,000 above the total reported for the 
corresponding period in 1954. Railroad working capital today is 
$1,500 million, or nearly 3 times that of 1929; and railroad stocks, 
wnt h have lead all all other categories since the 1932 low point, have 

‘eached unprecedented levels. W Vhile it is true that some carriers are 
ie in good financial condition and none is making abnormally high 
profits, we submit that a competitive situation which has developed 
and is maintaining our mighty transportation system today with rea- 
sonable financial return to the carriers, cannot justify drastic changes 
in a regulatory system which has produced the situation we see before 
us today. Our railroad friends prophesy doom, but the record shows 
that the perpetual railroad financial “crisis” had its beginning long 
before trucks or airplanes were seen. 

We assert with confidence that there is no crisis in transportation. 
We also assert with confidence that we would not today have our mag- 
nificent, balanced transportation system if the Cabinet Committee 
proposals had been the law during the past three decades. 

The railroads oftentimes point with justifiable pride to the improve- 
ments they have effected during the past 30 years—in motive power 
and other equipment and in service. Their competitors have not com- 
plained about this, recognizing that such competitive action is sound 
and in the best American tradition. We would like to suggest, how- 
ever, that these improvements have been made by the railroads solely 
because of the spur of competition from other modes of transportation. 
Prior to the appearance on the scene of those competing modes there 
was little if any service self-improvement by the railroads. ne 
ment will again cease if the railroads are permanently allocated : 
guaranteed part. and percentage of the traffic as these proposals, 

carried to their logical extremes, would give them. The Committee, 
in speaking of rail and motor carriers, says, “Clearly they are fitted 
for different roles * * *.” If assigned different roles, competition 
disappears. 
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IV. THE PROPOSED CHANGE IN THE NATIONAL TRANSPORTATION POLICY 


We see no need to alter the purpose or the wording of the present 
national transportation policy. 

Twenty years of experience have demonstrated it is correct in con- 
cept and is in the public interest. In the 15 years since it was written 
in its present form there has become established a wealth of admin- 
istrative and judicial precedent which revolves around the words now 
appearing in the policy. If any of the important declarations or 
admonitions in the present act should undergo any appreciable altera- 
tion in wording, that established background of precedent would be 
lost and regulatory processes would have to start anew. We oppose 
that wanton waste. More especially we deplore the prospective chaos 
that would be present during the reestablishment by litigation of new 
precedents. 

Let us examine some of the proposed changes. At this point let me 
observe that most of the language I am about to read on specific pro- 
posed changes in the policy comes from the minutes of a June meeting 
of the board of governors of the Regular Common Carrier Conference 
of ATA. This is the conference of the large regular-route intercity 
common carriers of property by motor vehicles. 

First, the present policy provides for the act to be “so administered 
as to recognize and preserve the inherent advantages of each;” (mode 
of transportation). Why change these words? Is anybody advo- 
cating that some one mode of transportation is not necessary to the 
Nation? Do not all modes contribute to the national economy, and 
therefore are they not all deserving of recognition and the preser- 
vation of their inherent advantages to the ultimate benefit of the 
shipping public? 

If these words are omitted, one thing is certain: The independent 
ownership and operation of trucklines will be gravely endangered 
if not completely destroyed, with the result that the shipping public 
will be deprived of competitive modes of transporation and will be 
entirely dependent upon only one. 

Gentlemen, I am not unmindful that members of the committee 
yesterday, and I believe Mr. Fort this morning, stated that it was not 
the intent or purpose of this report to make it possible for the rail- 
roads to own rack operations. We accept that, but we still maintain 
for reasons I will bring out that these akeite in the national trans- 
portation policy will make that possible. 

The Commission and the courts have largely depended on this pro- 
vision of the policy declaration as the legal basis for limiting the ex- 
pansion of trucking operations by railroads. That this restrictive 
policy, which Congress has many times declared to be in the public 
interest, will be changed is made certain by the proposed new provi- 
sion in the recommended policy which reads: 


To require that such minimum economic regulations be fair and impartial, 
without special restrictions, conditions, or limitations on individual modes of 
transport. 

The philosophy of independent ownership and aoe of com- 
peting modes of transportation has been well fixed and consistent. 
Much of the growth of the competing forms and the development of 
the best transportation system in the world has stemmed from this 
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policy of preservation of intercarrier competition and thus the avoid- 
ance of stagnation which stems from monopoly. 

If these controlling words are to be deleted from our national trans 
portation policy, then the new policy statement should clearly state 


that— 


One mode of transportafion shall not be allowed to engage in the ownership, 
operation, control, or management of another mode of transportation. 


On this point may I call your attention to an old case, the principle 
of which has been consistently approved by Congress and followed by 
the Commission and the courts. In Lake Line Applications U nder 
Panama Canal Act (33 I. C. C. 700, 716), Chairman McChord, in his 
opinion denying certain applications dealing with the rights of rail 
roads to continue to own lake carriers, stated : 

These boat lines under the control of the petitioning railroads have been frst 
a sword and then a shield. When these roads succeeded in gaining control of the 
boat lines which had been in competition with paralleling rails in which they were 
interested, and later affected their combination through the Lake Line Associa 
tion, by which they were able to and did drive all independent boats from the 
through lake-and-rail transportation, they thereby destroyed the possibility of 
competition with their railroads other than such competition as they were of a 
inind to permit. Having disposed of real competition via the lakes, these boats 
are now held as a shield against possible competition of new independents. Since 
it appears from the records that the railroads are able to operate their boat lines 
at a loss where there is now no competition from independent lines, it is manifest 
that they could, and would, operate at a further loss in a rate war against inde 
pendents. The large financial resources of the owning railroads make it impos- 
sible for an independent to engage in a rate War with a boat line so financed. 

Mr. Dotiiver. Would you give us the date of that decision ? 

Mr. Pryxney. 1915, sir. 

From a consideration of all the circumstances and conditions disclosed by the 
respective records herein, the Commission is of the opinion and finds that none 
of the several existing specified services by water herein concerned is being oper- 
ated in the interest of the public or is of advantage to the convenience or com 
merce of the people within the meaning of the act, and that an extension and a 
continuance thereof will prevent, exclude, and reduce competition on the Great 
Lakes. The application of each of the petitioners herein is therefore denied, 
effective December 1, 1915. An order will be entered accordingly. 

Second, the present policy requires the Commission 
to promote safe, adequate, economical, and efficient service and foster sound eco- 
nomic conditions * * * among the several carriers. 

Does anyone disagree with these statements? Are they so unsound 
as to require their repeal by omission from a new policy declaration 
In fact, all of them are repeated in one form or another in the proposed 
new polic; y, except the one statement “foster sound economic condi- 
tions * * * among the several carriers.” That omission can only 
mean that somebody thinks the Commission should not foster sound 
economic conditions. In fact, since the provision has been part of the 
act for so many years, its removal now could only be interpreted as a 
repudiation of the policy and, therefore, the negative effect would be 
an admonition to the Commission to foster unsound economic 
conditions. 

Reading of the proposed legislation confirms the opinion that un- 
sound economic conditions are being advocated. We are opopsed to 
unsound economic conditions as a policy and will support the preser- 

vation of the present wording of the act in this regard. 
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The principle that the Commission should foster sound economic 
conditions first became established in the Transportation Act of 1920, 
while I realize that we are not here to discuss the bills to put into 
effect these recommendations, which were presumably prepared by 
Mr. Weeks’ committee and which have been introduced in both Houses 
of Congress by request, it is not ironical as well as symbolic that the 
first of the bills to be introduced is entitled “S. 19202” These pro- 
posals would turn the clock back to that date. 

Third, the present policy requires the Commission— 
to encourage the establishment and maintenance of reasonable changes for 
transportation services, without unjust discrimination, undue preferences or 
advantages, or unfair or destructive competitive practices. 

Are these provisions repugnant to orderly regulation in any degree? 
Should they be repealed ¢ 

Again we find that the proposed new policy incorporates all of 
these principles except “without * * * unfair or destructive competi- 
tive practices.” Evidently that is the one part of the present policy 
which somebody feels should be repealed. In its place there is sub- 
stituted what is cailed dynamic competition in ratemaking. This is 
coupled with a considerable curtailment of the powers of the Com- 
mission with respect to rate regulation. 

The conclusion cannot be escaped that the proposed legislation 
would sanction among the carriers unfair and destructive competition. 
We are opposed to any such national transportation policy. We are 
particularly opposed to having enacted into law a dubious and highly 
controversial academic economic theory. 

The deletions of the phrases disc ussed above were not accidental, 
for the balance of the proposals make clear that those objectives are 
meant to be changed. Substituted are words making “dynamic com- 
petition” the objectives, with no curb on destructive or unfair com- 
petitive practices as between different modes of transportation. Un- 
der this new policy concept each mode is to be permitted for all practi- 
cal purposes to drop rates to any level it wishes in order to take 
traffic from a competitor. The Commission’s power over minimum 
and maximum rates would be gone and the suspension power wiped 
out insofar as the prevention ‘of intercarrier price warfare is con- 

cerned. Under this new approach the ICC must stand aside and per- 
mit carriers to bleed themselves to death if they wish to do so. 

Some language left in the policy is rendered meaningless. By this 
I refer to the prohibition against discrimination. Discrimination can- 
not be prevented when you turn from a basis of regulated rates to 
purely competitive rates. Competition in rates necessarily invite dis- 
crimination between persons, places, and commodities, and becomes 
a legal justification for such discrimination. It ignores all traffic 
except that of the shipper affected. 

One of the great principles in America is here involved. Our Nation 
has been built and it rests on the idea of the equality of its citizens. 
Each is to be treated alike. The small shippers and the remote shipper 
are entitled within reason to equality with the big shipper and the 
shipper located in our large centers. The economic structure and 
growth of all sections of our great country attest the soundness of this 
idea. Carriers’ selfish interests must yield when in conflict with this 
principle. 
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This committee and its counterpart in the Senate have through the 
years spent many months, probably years, in the aggregate, listening 
to thousands of witnesses and studying this problem. “We are now told 
by a small group, acting with cursory study and no hearings, that the 
legislative rules and procedures which have been so wisely constructed 
by Congress should be thrown overboard. 

We submit that the national transportation policy, which was first 
adopted in the Motor Carrier Act in 1935 in approximately its present 
form, then made applicable to the entire Interstate Commerce Act in 
1940 (at the request of the railroads) is a sound public policy and 
should not be changed in the manner proposed. 

Next, let me discuss some of the proposed changes in ratemaking 
policy and procedure. 


V. CHANGES IN RATE PROVISIONS 


Competitive ratemaking would stifle competition and encourage 
monopoly. The central theme of the report of the Presidential Advi- 
sory Committee is that— 
increased reliance on competitive forces in ratemaking constitutes the cornerstone 
of a modernized regulatory program. 


Basically, the present comprehensive rate regulation by the Interstate 
Commerce Commission would be abandoned, and the competing modes 
of transportation would be left almost entirely free to price their 
services as they see fit. The report suggests that freedom to engage 
in competitive ratemaking would offer an incentive for service im- 
provement and would permit the shipping public to select, on the basis 


of cost and service considerations, the most economic and efficient mode 
of transport, and thus eliminate what the report regards as artificial 
allocation of traffic resulting from a restrictive regulatory policy. 
Let us look again at the phrase— 

increased reliance on competitive forces in ratemaking constitutes the corner- 
stone of a modern regulatory program. 

It seems to us that if the Committee had properly read its history 
books it would have been forced to say instead: 

increased reliance on competitive forces in ratemaking made necessary the enact- 
ment of the original act and nearly every important change in that act down to 
the present day. 

The basic fallacy of the report’s recommendations with respect 

to rates is the confusion of “competitive ratemaking” with the an- 
nounced objectives of “free enterprise” and “dynamic competition.” 
In effect, competitive ratemaking in transportation is the antithesis 
of free enterprise and dynamic competition, for that which results in 
monopoly is the anthithesis of competition. This is true because com- 
petitive ratemaking among carriers is by definition discriminatory 
among shippers, and one of the reasons, if not the chief reason, for the 
enactment of the Interstate Commerce Act was to eliminate these dis- 
criminations and insure uniformity of rate treatment to - persons, 
places, and commodities to the end that all could compete fairly. If 
carriers were permitted to establish rates solely at their discretion, it is 
inevitable that competitively made rates would favor the larger ship- 
per, the large producing and consuming communities and the com- 








152 TRANSPORT POLICY AND ORGANIZATION 


modities moving in heavy volume as against the smaller shipper, the 
smal] community and the panos 1 which moves in small volume. 

As we have demonstrated, the entire history of regulation under 
the Interstate Commerce Act has reflected the necessity for gov- 
ernmental control of carrier self-interest which results in preference 
of the large and discrimination against the small. All of the major 
proceedings in the regulation of rates by the Commission have re- 
flected the tendency of uncontrolled carrier m: inagement to respond 
to the pressure or demand of the big and important shippers and re- 
ceivers against the interest of the small. The r eport of the Presi- 
dential Advisory Committee ignores completely the necessity for equal 
rate treatment as a condition of effective competition and would re- 
verse the well-established policy aimed at uniformity. 

Competition in rehnteaiGhen can and does have but one single ob- 
jective—the diversion of traffic from a competing carrier. This may 
appear to be of benefit to the shipper whose traffic is the object of the 
competitive struggle. However, the difficulty with adopting a policy 
of “dynamic competition,” for common carrier regulation, as ad- 
vocated by the report, is that as dynamic competition becomes more and 
more successful, it becomes increasingly static. Successful competi- 
tion eliminates the unsuccessful competitor, and monopoly takes its 
place as the process of extermination becomes complete. Then, when 
the successful competitor has no rival, prices inevitably rise. 

Value of service and effect of rates on the movement of traffic no 
longer would be considered as elements in ratemaking. 

The most far-reaching of the report’s recommendations would abol- 
ish the time-tested requirement that common carriers maintain just 
and reasonable rates. Eliminated, too, would be the power of the 
Interstate Commerce Commission to prescribe, if necessary, the level 
of such just and reasonable rates. In lieu of the Commission and 
court-interpreted standards of justness and reasonableness the report 
recommends that carriers be given complete discretion in ratemaking 
— t only to the limitation that they shall not establish rates below 

. “just and reasonable minimum.” The new standard is not defined; 
the report merely states that— 
the committee believes that rates are unreasonably low when not compensatory, 
i. e., when they fail to cover the direct ascertainable cost of producing the 
service to which the rates apply. 

In cost accounting parlance direct ascertainable costs are. deemed to be 
added costs for performing the service, that is, the out-of-pocket 
costs. They do not ine lude constant, or overhead costs or contribu- 
tion to profit. Out-of-pocket costs are far below the full cost of per- 
forming the service. 

There are many factors now considered by the Commission in de- 
termining rate questions. 

The tests which are most frequently applied in the determination 
of minimum reasonable rates are : 

(1) Cost of service ( fully allocated costs) and whether rates are 
reasonably compensatory. 

(2) Comparisons with rates on the same commodities in the same 
general territory and comparison with rates of other carriers, includ- 
ing carriers engaged in other forms of transportation. 

(3) Whether the rate is lower than necessary to meet the compe- 
tition. 
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(4) Whether the rates are so low as to destroy competition. 

(5) Whether the rates will throw an undue burden on other traffic. 

(6) Whether the rates will jeopardize an entire rate structure. 

(7) Whether the rates conform to the national transportation pol- 
icy and the rule of rate making in section 15a (or comparable pro- 
visions in pts. II, 111, and IV of the act) 

(8) Value of the commodity. 

(9) Value of the service. 

I appears to be the recommendation of the Cabinet Committee 
that only test (1) and possibly (5) should be considered by the Com- 
mission. Compare this approach with the expression of one of our 
great transportation minds. Joseph B. Eastman, speaking for the 
entire Commission in a report on further hearing in Charges for Pro- 
tective Service to Perishable Freight (241 1. C. C. 503, 510) sum- 
marized the difficult problem of fixing rates as follows: 

The question cannot, however, be answered by any mathematical test, for, 
as all who are well informed on the subject know, reasonable freight rates 
have in the past been determined, not by any close adjustment to a finely cal- 
culated cost of service, but by the exercise of a judgment informed by experience 
after consideration of various factors which are deemed to be pertinent. Com- 
parisons of other rates of the same or similar commodities have played a large 
part in such determinations. Car-mile and ton-mile earnings have afforded a 
rough means of testing the relation of the rates to cost of service. The value 
of the service, as reflected by the ability or inability of the traffic to bear rela- 
tively high rates without adverse effect on its movement, and, at times, com- 
mercial or industrial conditions, have been taken into consideration. The car- 
riers invariably bring to our attention, also, any special or unusual services 
which are incident to the movement of the traffic. No formula can be applied 
to ascertain how much weight was given to each one of such factors by the 
Commission in arriving, in the exercise of its judgment, at the final result. 

Under the rate pattern initiated by the railroads prior to the advent 
of regulation and approved and continued by the Commission under 
regulation and subsequently adopted by the other modes of carriage 
there is in effect today throughout the United States what is known 
as “the value of the service” rate adjustment. It takes into account 
that relatively more valuable freight can absorb higher transportation 
charges and be able to compete in a common market place than can 
less valuable fr eight, and hence, the former should be expected to bear 
a greater share of the constant costs and make a greater contribution 
to . profit than the latter. Thus, under the value of the service rate 
adjustment the rates upon high-valued articles, such as manufac- 
tured products, are relatively creater per hundred pounds than the 

rates upon low-valued items, such as grain or coal. This means that 
a relatively small portion of the total costs of performing the service 
over and above the out-of-pocket costs has been assigned to the low- 

valued items with the result that they have been able to move freely 
in the channels of commerce. On the other hand, the high-valued 
articles have borne a relatively high portion of the total costs but, 
nevertheless, also have moved freely. If there is to be a continued 
free movement of traffic—particularly of the low-valued items—this 
value of service structure must be maintained, and must be considered 
as one of the elements in rate making. 

As has been pointed out, however, the report of the Presidential 
Advisory Committee recommends that the effect of the rate on the 
movement of the traffic no longer should be a factor to be taken into 
consideration in the establishment of a given rate. The rule of rate 
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making, presently applicable to rail, motor, and water carriers alike, 
would be abolished and with it the present requirement that, when 
the Commission prescribes rates it— 

shall be given due consideration, among other factors, to the effect of rates on 
the movement of traffic by the carrier or carriers for which the rates are 
prescribed. 

It has been this factor in rate making that has contributed materially 
to the prosperity of this Nation. It has freed producers from the 
confines of the immediately surrounding marketing area. It has 
permitted, for example, the citrus grower in California to compete 
effectively for the eastern markets with the grower in Florida. This 
factor has permitted industry to decentralize with the knowledge that 
it thereby would not be denied access to its markets (a factor extremely 
important to our national defense). It has assured substantial equal - 
ity and stability in freight rates so that a shipper would be able 
to determine his costs and price his product, knowing that his com- 
petitor was required, and would continued to be required, to bear a 
comparable transportation charge. 

If the proposals of the report were adopted, consideration no longer 
would be given to the level of rates from a competing producing area 
to a common market in determining the legality ofarate. Nor would 
the rate applicable on a competing item or available to a compet- 
ing producer be taken into account. The sole criterion in rate making 
would be the out-of-pocket costs of performing the service. 

At this point, may I mention one of the matters discussed by Mr. 
Fort this morning when he discusses the Commission's decisions hav- 
ing to do with “fair share” of the traflic. 

To put in proper perspective that phrase which they have some- 
times used, “Fair share of the traflic,” we must remember that the 
basic principle we are trying to preserve is uniformity in our rate 
structure, and that deviations from the established rate structure 
(which permits American business to know what its transportation 
charges are to be and what the competitive transportation charges are 
to be), must be justified by the carrier proposing them. 

“Fair share” means that, with due regard for the preservation of the 
rate structure, a carrier should be given a fair opportunity to com- 
pete for the traftic on a basis no lower than necessary to give it that 
fair opportunity to compete with minimum dislocation of the rate 
structure. 

Most of the Commission decisions, incidentally have operated to 
divert traffic from motor carriers to rail carriers where this fair-share 
theory has been brought into play. 

Let me give you one example of how it operates. 

The railroads shar ply reduced rates on alcoholic beverages in order 
to take traffic from the motor carriers. They wanted to go to a certain 
level. The Commission, although it permitted them to go to a level 
below the motor carrier rate, refused to let them go as far below the 
level as they desired to do, pointing out that alcoholic beverages are 
luxuries, that they should bear the highest rate and make a substantial 
contribution to the overall revenue requirements of the carriers. It 
permitted the railroads to go below the motor carriers, taking into 
consideration the service advantage of the motor carrier. But it did 
not permit it to impose any greater burden on other traffic than was 
necessary to give it a fair opportunity to compete. 
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That example is typical of most of the cases where the Commission 
still using the phrase “fair share of the traffic,” has permitted such 
reductions to be made. Note that what the Commission was attempt- 
ing to do was to prevent major departures from the uniform rate 
structure which I have been talking about. It was not intended to 
allocate a share of traffic to competitors basically. That was not the 
reason for it. 

Mr. Hesevron. Do you have the citation for that / 

Mr. Pinkney. I can furnish that. I do not have it with me. 

The small-business man and the producers of agricultural and min- 
ing products would suffer higher rates. 

The report of the Presidential Advisory Committee intimates that, 
if its recommendations for competitive rate making are adopted, the 
public would have the benefits of reduced transportation rates. 

Present regulatory policy [says the report] defeats this prospect in a large 
part since carriers (presumably the railroads), notwithstanding lower costs, are 
permitted to do no more than to meet the competition facing them which, with 
some exceptions, means to name the same route rate regardless of cost relation- 
ships. In brief [continues the report] these rate adjustments, in part enforced 
by regulation, deprive the public of the economy which would result from a 
distribution of the traffic in accord with the real capabilities of the several types 
of carriers * * *, 

The statement is made that “the consequent loss to the public 
amounts to billions of dollars per year.” This statement is not only 
undocumented but is contrary to the demonstrable fact. According 
to spokesmen for the railroads, the present rates of railroads do not, 
either separately or in the aggregate, produce revenues which are un- 
justly excessive of the total costs of transportation. They claim their 
present revenues do not provide a “fair return upon their investment.” 
Reference to the annual reports to the Interstate Commerce Commis- 
sion of both the motor carriers and the water carriers also indicates no 
more than adequate revenues. To say, as the report does, that these 
revenues are occasioning losses of “billions of dollars per year” to the 
public smacks of demogogy. 

It follows from the railroads’ allegations of inadequate revenues 
that they would be unable to reduce rates on competitive traffic with- 
out correspondingly increasing rates on noncompetitive traffic in order 
to maintain the present level of earnings. As the rates on the former 
would decline more and more toward the level of the out-of-pocket 
costs and hence make a progressively smaller contribution toward the 
constant costs and profit, the burden upon the latter would become 
proportionately greater. 

To demonstrate what would happen under competitive rate making 
one need only look at a typical competitive situation. This situation 
is described in a study of these proposals by the traffic division of the 
Chamber of Commerce of Fargo, N. Dak. At the present time motor 
carriers are hauling most of the iron and steel from Chicago to Min- 
neapolis because of a rateadvantage. On the other hand iron and steel 
moves to Fargo, N. Dak., by rail because there is no truck rate ad- 

vantage. U nder the new theory of competitive rate making the rail- 
roads would seek to recover the Chic ‘ago-Minneapolis traffic by reduc- 
ing their rates substantially below the truck rates but still above the 
out-of- pocket costs. This would be lawful, would recapture the 
traffic, and afford Minneapolis manufacturers a much lower rate. The 
ratés between Chicago and Fargo, however, would not be reduced as 
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there is no truck competition. As a matter of fact, these rates may 
be increased so long as they do not divert traffic to the trucks. Thus, 
while Minneapolis manufacturers receive substantal rail-rate reduc- 
tions, Fargo manufacturers will receive none and may even be subject 
to rail-rate increases. Minneapolis receivers will contribute a bare 
minimum to overhead costs and profit, and Fargo will contribute the 
maximum. Asa result Fargo manufacturers will find themselves at a 
competitive disadvantage vis-a-vis the ones at Minneapolis and will 
be forced out of the common market place. 

Similarly, those farmers, lumbermen, and miners whose products 
do not move to any appreciable extent by truck would be denied the 
benefits of reduced rail rates engendered by a competitive struggle 
with the trucks. On the contrary, the rates on their products ‘will 
be increased to the maximum extent so as to compensate for the 
reduced rates on the competitive traffic. 

In the readjustment of rail traffic following enactment of the com- 
petitive ratemaking recommendations it would be the producers of 
bulk raw materials, as well as the small shipper and the small com- 
munity, who do not have the leverage of competition to force rates 
‘lown to minimum levels as do the big shipper, the big community, 
and the large manufacturer of finished products, who would suffer. 
They would be compelled to pay the high price of the railroads’ cam- 
paign against the trucks. 

How high the railroads would be permitted to set the rates on non- 
competitive traffic the report of the Presidential Advisory Committee 
neglects to say. The report declares that rates shall not be above a 
“just and reasonable maximum” and then provides that is in effect 
a minimum maximum rate by recommending— 
that rates cannot be forced by the Commission below the full cost of performing 
the services to which such rates apply exclusive of losses in other services. 
As a practical matter it seems clear that the railroads will be able 
to impose as high a rate as the traffic will bear. The railroad rate on 
Douglas fir plywood, for example, from Washington or Oregon mills 
to eastern lumberyards would be subject to increases, limited only by 
the ability of the consumers who, one way or another, must pay the 
higher freight charges, or substitute other materials for the plywood. 

The big shipper or the big community which can afford to litigate 
all of its freight rates before the Commission would probably be able 
to relieve itself of the passenger and less-than-carload deficit. How- 
ever, the small shipper or small community, unable to protect them- 
selves adequately through extensive and costly litigation, would con- 
tinue to carry the burden of losses on rail passenger and less-than- 

carload services. 

The motor carriers would be driven out of business. 

Adoption of the Presidential Advisory Committee’s recommenda- 
tions for competitive ratemaking to permit the carriers to reflect their 
relative costs would have the inevitable effect of driving the inde- 
pendent trucking industry out of business. 

Whereas virtually all of the traffic of the motor carriers is handled 
competitively with the railroads, a much smaller proportion of the 
rail traffic is truck competitive. Therefore, a rate war between the 
railroads and the trucks can end only in disaster for the trucks, since 
the trucks have no noncompetitive traffic upon which to levy the cost 
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of the battle. It is clear that the theory accepted by the Committee 
will enable the railroads, who will make full use of the opportunity, 
to engage in a rate-cutting war with the trucking companies in an 
all-out effort to eliminate the trucks as competitors. 

Even if the railroads do not elect to undertake wholesale reduction 
in the rates on all competitive traffic, they can by selective rate cutting 
deprive the truck lines of back haul traffic needed to balance their 
operations. Thus, even in the areas where the trucks may now have 
a cost and certainly a service advantage, this service can be destroyed 
or its cost greatly increased through unbalanced truck movement re- 
sulting from railroad rate cutting. 

The: story of the competitive struggle between the water carriers and 
the railroads between 1890 and 1920 is a clear lesson of history as to 
what happens when the railroads set about to destroy a competitor. 
In a period when the Commission had no minimum rate powers the 
railroads reduced the rates on water competitive traffic to a point 
which forced the water carriers out of business. It was only when 
the Commission was given minimum rate powers in 1920 that water 
carrier service was restored. Exactly the same thing is in store for 
the trucks if the Committee’s recommendations are adopted. It 
should be remembered that the water carriers had a cost advantage 
over the railroads and hence the railroads had to go below their own 
out-of-pocket costs in order to stifle water competition. Conversely, 
at the present time motor carrier competition could be stifled by the 
railroads without going below their out-of-pocket costs, which is the 
only restriction contemplated for them in the policy proposed by the 
Committee. 

A rate war between the railroads and the trucks may seem very 
attractive to the shipper of competitive freight. A manufacturer of 
a high-value article, for example, may feel that his product bears too 
great a share of the overall cost burden and that he cannot but profit 
from the successive rate reductions of the railroads and trucks 
engaged in a competitive struggle. However, as stated previously, the 
difficulty with the policy of dynamic competition for common carriers 
is that as the competition becomes more and more successful, it becomes 
increasingly static. Successful competition eliminates the unsuccess- 
ful competitor , and monopoly takes its place as the process of extermi- 
nation becomes complete. The railroads, having succeeded in elimi- 
nating the trucks as effective competitors for intercity freight, would 
be free to raise their rates. The shipper, while having enjoyed the 
temporary luxury of depressed rates, would find as the trucks were 
driven out of business that he was the victim of monopoly pricing— 
a victim of railroad monopoly. 

The other ratemaking recommendation would further rail monopoly. 


Suspension powers 

The second of the recommendations of the Presidential Advisory 
Committee, having the avowed purpose of fostering increased allow- 
ance on competitive forces in ratemaking, deals with the rate- -suspen- 
sion powers of the Interstate Commerce Commission. At | present the 
Commission is empowered to suspend for not more than 7 months an 
increase or decrease which a common carrier proposes to make in its 
rates or a decrease which a contract carrier proposes to make in its 
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minimum rate. The suspension is invoked on complaint or on the 
Commission’s own initiative pending the Commission’s determination 
of the lawfulness of the proposed charge. The report recommends, 
however, that hereafter— 


Suspension of new rates should be considered as a special and unusual remedy. 


As recommended by the report the suspension period would be lim- 
ited to 3 months. The suspension could be invoked only after the 
Commission has made preliminary findings of fact that the proposed 
rate is probably unlawful, that it would result in injury to the com- 
plainant and that, in the absence of suspension, the complainant 
would have no adequate remedy. If taken literally, the proposed 
change would deprive the Commission of its authority to suspend 
rates on its own initiative; the suspension could be only at the behest 
of a complainant. 

If the complainant seeking a determination of the lawfulness of 
u proposed rate is another carrier, the report recommends, the burden 
of proof should be upon the carrier complaining. Under present 
regulations the burden of proving that the proposed rate is lawful is 
upon the carrier which proposes to change its rates. The shift of the 
burden of proof makes it virtually impossible for an affected carrier 
to secure any protection against destructive rate cutting by a com- 
petitor. A motor carrier confronted by a railroad-rate reduction on 
competing traffic would be unable to have the rate declared unlawful 
unless he could prove that the rate does not cover the railroad’s out- 
of-pocket costs for performing the service. Clearly the difficulties 
of a motor carrier in attempting to establish that a particular rate of 
the railroad is below its out-of-pocket costs are well-nigh insurmount- 
able. 


Long-and-short haul clause 

Under existing law, the railroads are forbidden to charge a higher 
rate to a nearer, than to a more distant point on the same line. They 
also are prohibited from charging a rate to a point greater than the 
sum of the rates from origin to intervening points and from interven- 
ing to the destination point. These prohibitions were designed as re- 
strictions on specific forms of discriminatory ratemaking. Relief 
from the first of the two so-called fourth section prohibitions is avail- 
able to the railroads upon application to the Interstate Commerce 
Commission if they can meet certain requirements. Such relief is 
constantly being granted where the facts and circumstances war- 
rant it. 

Under the Motor Carrier Act—part IT of the Interstate Commerce 
Act—which contains no such express prohibitions, the Commission 
consistently has held that, in the absence of circumstances which would 
warrant fourth-section relief, rates which are greater than those to a 
more distant point or those which are greater than the combination of 
intermediate rates are prima facie unreasonable and hence unlawful. 
Hence motor carriers and railroads have been treated equally. This 
being true, there is no reason for any change in the fourth section. On 
the contrary, should the fourth section be repealed, it is possible that 
the Commission might feel constrained to hold that the Congress had 
intended to repeal not only the specific provision but also the princi- 
ples of preference and discrimination which underlie it. The Ronaee 
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that this might prove to be true is far more disturbing than the pro- 
vision of the present text of the fourth section. 

Nevertheless, the report proposes to give carr iers the statutory right, 
without prior approval by the Commission, to charge more for a short 
haul than for a long haul or to charge more for a long haul than the 
aggregate of the charges for intermediate hauls subject only to the 
nominal requirements that the rate is needed to meet actual competi- 
tion and is not less than a minimum reasonable rate. The prospects 
for discriminatory ratemaking under the guise of meeting competi- 
tion are overwhelming. 

Let me observe at this point that no section of the Interstate Com- 
merce Act has been more thoroughly considered in its relation to the 
public welfare than has the fourth section of that act. 


Volume freight rates 

The report recommends that lower-than-ordinary rates be offered 
to shippers in return for their meeting “incentive” minimums as to 
weight or volume per shipment, if these rates are based on cost dif- 
ferences and are established to meet competition. This would give 
statutory sanction and encouragement to the reduced trainload rates, 
which the Interstate Commerce Commission heretofore has approved 
only in certain special instances, and to the rates based on “incentive” 
weights, less-than-carload weights. 

The Commission has been exceedingly Jenient—in fact, too lenient— 
in permitting the railroads to establish so-called “incentive rates.” In 
many instances the carload minimum weights have been established 
to accord with the commercial sales unit in ‘complete disregard of car- 


rying capacity of the railroad car. No one can question in 1 such a case 


the desirability of providing for a lower rate when additional tonni ge 
is loaded into the cars. However, in many cases the so-called “incen- 
tive rates” are in fact designed to provide rates so much lower than 
competing motor carrier rates as to divert all of the traffic from the 
latter. Numerous instances of where such rates have been estab- 
lished and approved by the Commission may be cited, particularly i in 
the case of manufactured cigarettes and iron and steel articles. The 
question is one which should be left to the sound discretion of the 
Commission. If the “incentive rates” will in fact induce heavier load- 
ing and greater net revenue to the carrier, they should be, and have 
heretofore been, approved as reasonable by the Commission even 
though they inevitably tend to discriminate against the smaller ship- 
per in favor of the larger shipper. It is not a question which should 
or can be adequately treated by a statutory mandate. 


CONCLUSION 


The recommendations as to competitive ratemaking, the suspension 
powers, the long- and short-haul prohibitions and volume freight 
rates, all would give the railroads competitive weapons not possessed 
by other modes of carriage. Their application would not only have 
devastating effects on the railroads’ competitors but also would sub- 
ject some users of railroad service to discriminatory treatment and 
increased freight rates. This would be especially true of shippers of 
agricultural, forestry, and mine products and of small shippers and 
small communities. 
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We believe it to be a fair criticism of the report to say that it under- 
takes to provide automatic approval of competitive rate adjustments 
which properly should be approved only by an impartial body exer- 
cising sound judgment and reasonable discretion in the public interest. 


VI. OTHER RECOMMENDATIONS 


The other recommendations directly affecting motor carriage of 
property deal with section 22 of the Interstate Commerce Act, exempt 
commodities and contract and private carriage. 

Many of our conferences in ATA, for differing reasons, believe that 
the law governing private, contract, and exempt commodities should 
be changed. However, none of our conferences is satisfied with the 
solutions recommended by the Cabinet Committee. Even if they had 
been submitted apart from what we consider to be the major and more 
deadly recommendations, they would not have met with the approval 
of any trucking industry group. Having been submitted in conjunc- 
tion with a new transportation regulatory philosophy which would 
seriously injure all forms of surface transportation, with the possible 
exception of the railroads, I am sure you will understand that even 
such portions of each proposal as might have been acceptable to some 
segments of our industry have been looked upon with misgivings. As 
proposed by the Cabinet Committee, none of them is considered sound 
by our conferences. Al] demonstrate a superficial approach, brought 
about by the failure of the Committee and its working group either 
to consult motor-carrier operators or the Interstate Commerce Com- 
mission. 

The only recommendation made on the subject of exempt agricul- 
tural commodities is that the act be clarified. No solution is proposed. 
This is a large and important subject and it, like the private and con- 
tract carrier questions, is continuously the subject of study and recom- 
mendations to you by the ICC. These problems are serious ones, 
largely because there is a good bit of unrestrained dynamic competi- 
tion involved in them. These problems will not be cured by the injec- 
tion of still more so-called dynamic competition into our great trans- 
portation system. 

The Committee’s recommendation on special governmental rates— 
section 22 problem—is not acceptable. We, together with all other 
carriers except the railroads, favor the outright repeal of that part 
of section 22 which permits reduced rates to Government, the largest 
shipper in the world. Actually, the Committee’s recommendation is 
academic, as its principal rate recommendations would in effect extend 
the present section 22 principle to all competitive traffic. 

Let me conclude this section by saying it is not our position that the 
present law is perfect. Many refinements have been proposed by the 
ICC, by our own motor carriers, and by other carriers. But it is our 
position that the basic theory of our transportation regulation is 
sound and should not be changed. We see no point in discussing 
refinements in a law, the basic and fundamental structure of which is 
under attack. 
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VII. THE INTERSTATE COMMERCE COMMISSION 


At this point I wish to depart from a discussion of the committee’s 
report as such, and talk briefly about a tremendously important aspect 
of transportation which the committee did not, but should have con- 
sidered. I refer to the mechanism which the Congress created to deal 
with the regulation of transportation—the Interstate Commerce Com- 
mission. It is our position that many of the problems complained of 
result from ineffective administration and enforcement of your pres- 
ent policy and laws. These deficiencies cannot be cured by more laws 
or the scuttling of the laws now on the books, as the report recom- 
mends. Many of the problems can be cured in substantial part by ¢ 
properly staffed and adequately financed ICC. 

We realize that this committee is not immediately responsible for 
appropriations, but it is responsible for all substantive aspects of 
American transportation, so we feel that a brief discussion on this 
point is in order. 

The Interstate Commerce Commission is an arm of Congress, per- 
forming primarily legislative functions under your policy guidance. 
You perform your work through it, as it is obviously impossible for 
Congress to deal with each of the thousands of legislative actions in- 
volved in the fixing of rates. Prior to the time you created the ICC 
as your agent, and the State legislatures created similar commissions 
as theirs, rate questions were decided by legislatures. As far back as 
the reign of William and Mary in England, legislatures have been 
finding it necessary to regulate carrier rates in the public interest. 

The report constitutes an indictment of your agent, the ICC, and 
of the broad policies you have laid down to guide it. The report 
implies that free enterprise is in jeopardy—that the decisions of the 
Commission have been arbitrary. Stripped of its veneer, this report 
says that your policies, as carried out by your agency, have neither 
provided sufficient riches for the railroads nor enabled them to main- 
tain their claimed vested interest in the freight traffic of America. 

To return to my point that the resources of the Commission have 
been permitted to decline to a level which breeds ineffective regulation, 
let me give you some facts about this situation. 

Fourteen years ago, the Bureau of Motor Carriers, which is the 
segment of the Interstate Commerce Commission which has the major 
responsibility for regulation of the trucking industry, had a total of 
1,402 employees in its 10 sections and the field. Today, in spite of the 
fact that truck transportation has grown by leaps and bounds, the 
Bureau of Motor Carriers has only 785 employees, even counting the 
220 transferred out of the Bureau but presumably still working, at 
least in part, on motor-carrier matters. The Commission today has 
less than 120 men in the field to handle investigations under the en- 
forcement of the act applying to this vast industry, as compared to 
214 in 1941. They have very limited travel funds. 

May I invite the attention of the committee to this chart—it is at- 
tached to the back of your statements—which we believe shows the 
drastic changes which have taken place in the last 14 years. It shows 
that employment has gone sharply down as the work of the Com- 
mission and of the motor-carrier industry has grown. 1941 was 
taken as the base year in this chart, as the interstate trucking industry 
had at that time been under the jurisdiction of the ICC for 6 years so 
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that regulation was fairly well stabilized, and peacetime conditions 
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Mr. Pinkney. This startling reduction in the resources of the Com- 
mission has adversely affected the performance of all of its functions— 
enforcement of the act, handling of rate problems, granting of new 
operating authority, handling proceedings dealing with mergers, 
rates and tariffs, and safety, to mention a few. 

The erosion of the Commission’s resources, year after year, has, by 
delaying decisions, retarded growth and development of transporta- 
tion facilities, has unduly delayed the exercise of managerial solutions 
to problems, has led to widespread illegal operations and practices, 
and has itself led to a great many unnecessary proceedings which in 
turn have caused a further drain on the Commission’s resources. 
Commissioner Freas, in the House appropriations hearings, in speak- 
ing of the shortage of tariff examiners and their inability properly to 
survey tariffs which are filed, said : 

To the extent requirements of form are not observed there is ambiguity and 
uncertainty between carriers and shippers as to what the rate should be. This 
results in proceedings, both formal and informal, and accounts for many hours of 
work on the part of the Commission in resolving these issues. 

More importantly, the Commissoin does not have the time, or the 
necessary staff assistance, to give its important cases the attention they 
deserve. For most practical purposes, the Commission is the Supreme 
Court of the United States in rate matters. It must be given the tools 
it needs to act as such. 

May I say again that we believe that with an adequately staffed and 
financed ICC the situation could be so improved that only compara- 
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tively minor changes—by comparison with the drastic changes recom- 
mended—would be needed in the law to cure existing defects, and 
probably no changes at all in the national transportation policy. 

A final word, gentlemen, about national defense. 

It is asserted that these changes are needed in the name of national 
defense. For the reasons we have given we challenge this assertion. 
We go further and assert that any program which would disrupt our 
whole economic structure and weaken, if not destroy, two vital modes 
of transportation, cannot further national defense. It would further 
only the interests of the railroads, which may or may not be a vital 
cog in the next war, depending upon whether we fight an old-fashioned 
war with massed manpower and supplies or fight it with nuclear 
weapons. 

Gentlemen, I am sorry that this statement had to be so long, but the 
complexity of the problem and the paramount importance of the is- 
sues made it necessary. A vast amount of research still remains to 
be done by all concerned before all of the surprising implications 
of this report can be explored. 

An even greater amount will have to be done on the bills which the 
Cabinet Committee has had introduced by request. Those bills must 
be studied as new legislation—without benefit of interpretations or 
decisions, in our judgment, as their provisions would wipe out prac- 
tically all precedents. 

In connection with those bills, we sincerely hope that if their pro- 
ponents have changes in mind they will promptly make them public 
so that the monumental task of attempting to interpret them can be 
started in time to be presented to this committee in the event the com- 
mittee decides to have hearings on them. I feel sure that in this re- 
gard I voice the sentiments of the thousands of interests who would 
be affected by these recommendations. 

That concludes my statement, Mr. Chairman. 

Mr. Harris. Thank you very much, Mr. Pinkney, for a very fine and 
elaborate statement of the views of the American Trucking Associa- 
tion on the President’s Advisory Committee’s report. 

You have been working yourself pretty hard for the last hour and a 
half, and I imagine you might welcome a little respite. Would you? 

Mr. Pinkney. No, sir. I am prepared to go ahead. 

Mr. Harris. Do you have any questions, Mr. Priest? 

Chairman Priest. Mr. Pinkney, I join with the chairman of the sub- 
committee in congratulating you upon a very comprehensive statement 
setting forth your viewpoint. 

When the committee in executive session decided to hold these pre- 
liminary hearings, it was with the thought that by so doing we might 
be able to find in the report the areas of agreement, if any, and the 
greatest areas of controversy. 

I think we can all agree now that we have certainly found the areas 
of controversy, and that one objective of the committee, at least, has 
been reached here today in the presentations made by Mr. Fort this 
morning and in your very able presentation. 

I gather, as an overall evaluation of your statement, that even 
though there might be some recommendations made in the Cabinet 
report with which you might be in agreement if separated from that 
report, so long as they are contained in legislation which would put 
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in statutory form the recommendations of the whole report, you are 
against most of them, are you not? 

Mr. Prngney. Yes, sir. As I stated, there are some segments of 
some of the proposed solutions which have been proposed by some of 
our people from time to time, but the particular overall solution pro- 
posed for the problems in the motor-carrier field have not met with 
the approval of any segment of our industry. 

However, if separately considered, you would certainly have our 
views on them, sir, and our views in many cases would be conflicting. 

Chairman Priest. I want to ask 1 or 2 questions. Will you 
refer to page 16 of your statement? I shall not go fully into these 
matters, as none of us is attempting to do that preliminarily. 

If I understood you properly, on page 16 you list nine factors which 
are most frequently applied in the determination of minimum rates. 
If I understood you correctly, you said that if the recommendations of 
the Advisory Committee should become law, perhaps only Nos. 1 and 
5 would be considered. Were those the two you mentioned ? 

Mr. Prnxney. Yes, sir. 

Chairman Priest. All of the factors would be eliminated with the 
possible exception of land 5. No.1 isthe cost of service, and whether 
rates are reasonably compensatory. 

Mr. Prnxney. Even on No. 1, as I have stated, the report would 
eliminate the parenthetical phrase “fully allocated costs.” The thing 
that would be considered there would be cost of service out of pocket, 
rather than fully allocated, which is wrong. 

Chairman Priest. Then No. 5, whether the rates will throw an 
undue burden on other traffic. 

Mr. Prnxney. I presume that that is still in. I think these others 
that I have mentioned definitely are out, that is, the ones other than 
land 5. 

Chairman Priest. In other words, comparison with rates on the 
same commodities in the same general territory and comparison with 
rates of other carriers, including carriers engaged in other forms of 
transportation. That, in your opinion, would not be a test to be 
applied in the determination of minimum rates? 

Mr. Prnxney. That is correct. Perhaps I should qualify that in 
one other way, Mr. Priest: It would not be a test in a competitive 
battle, where there was competitive traffic and the reduction was to 
meet competition, which is usually the reason cited for these reductions. 

Chairman Priest. If I understood your position broadly with refer- 
ence to the question of competitive rates, you feel that because, let us 
say, the railroads have a wider selection of freight to be trans- 
rorted 
. Mr. Prnxney. A much wider selection, and then, of course, the great 
bulk of their traffic is not competitive. 

Chairman Priest. That is the point I was attempting to make. 
Much of the traffic carried by rail is noncompetitive with motor vehi- 
cles, and therefore the competitive element entering into ratemaking 
here would put the carrier which does not have a large noncompetitive 
amount of traffic at a disadvantage. 

Does that generally sum up your feeling toward the question of 
competitive ratemaking? You would be at a disadvantage because 
you do not have a large bulk of noncompetitive traffic ? 
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Mr. Prnxney. Yes, sir. 

Chairman Priest. Otherwise, let us assume that you had an — 
selection of competitive traffic, then would you have the same fear 
about competitive ratemaking as you have under circumstances where 
you do not have the same broad selection of traffic ? 

Mr. Pinkney. We would still have the fear, sir, for I think in 
that case that factor would merely assure that any rate war that 
started would be a lot longer and bloodier than one which would start 
under present conditions. 

If these proposals are adopted take the case of the carrier who is 
dependent solely upon the transportation of petroleum products. If 
a rate war starts with the railroads on petroleum nitodiete and the 
motor carrier does not have a tremendous amount of money back of 
him, he is going to be gone very shortly. The railroad can fight that 
war a lot longer than he can. 

Of course, I think that even if the individual motor carrier had 
the same economic strength as the individual railroad, these proposals 
would be bad, because I do not believe that rate wars, particularly in 
transportation, can ever do our economy any good. 

In a rate war, the worst effect is not so much the life or death of the 
competing en unit or carrier. The bad effect is on our 
economy as a whole because of the disruption it causes in our rate 
structure. 

Chairman Priest. I want to read two sentences starting I believe 
at the bottom of page 21 of your statement. 

T yield to the datotae of the subcommittee. 

r. Harris. On that particular point which you mentioned this aft- 
ernoon, the contention has been made here that one form of trans- 
portation has had restraints imposed upon it, and another form of 
transportation carrying the same products has not had those restraints. 
What is your comment on that situation ? 

Mr. Pinkney. My comment would be, if he was referring to section 
305 of part ITI, with which I am not familiar and which I am sure Mr. 
Thompson will discuss in full, there does appear to be a different rule, 
but insofar as the application of the present law on motor carrier 
reduced rates as against rail reduced rates, the application of the 
present policy seems to us to have worked far more to our disadvantage 
than to our advantage. The Commission in passing on rates such 
as the liquor rates I mentioned a little while ago, has given the rail- 
roads the lower rate level, not permitting them to go much under the 
motor carriers, because the Commission is primarily concerned with 
preserving the rate structure. 

Mr. Harris. You mentioned the transportation of petroleum pro- 
ucts as being one of those in which highly competitive conditions exist. 
My attention was brought a few days ago to a problem in which a 
motor carrier contended, as I understood, that the proposed policy, 
if approved, would force the motor carriers further to reduce their 
rates, indicating that it was necessary for them to maintain a rate 
lower than the rail rate. Is that true? 

Mr. Pinkney. May I confer here for a moment with Mr. Freund. 
our rate man ? 

Would you mind restating your question, Mr. Harris? 

Mr. Harris. This party was speaking to me about the transporta- 
tion of petroleum products, and the fear was expressed that, should 
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the minimum-maximum feature of the recommendation be approved, 
it would require him as a motor carrier to reduce his present rates on 
the transportation of petroleum products, indicating, as I gathered 
from what he said, that it was necessary, in order for motor carriers 
to stay in business, to maintain a rate which was below the rate that 
the railroads could charge for the same product to the same localities. 

Mr. Prnxney. I have some question about that last statement, sir. 
That does not sound quite true. What can happen under this policy 
is that a railroad can reduce its rates on petroleum down to its direct 
ascertainable cost, which is, of course, far below the full cost to the 
railroad of performing the service, and until it got below that point, 
of course, the Commission would have no jurisdiction to interfere. 

[ seriously doubt if the motor carrier could possibly survive at a 
rate that low. I would be inclined, on that last statement that he 
inade to you, to say if he could go down and meet the rail rate and 
survive, he possibly would be able to retain the traffic. He would not 
necessarily have to go below it. 

Mr. Harris. I do not want to take too much of my colleague’s time 
here, but do you mean to say, then, generally speaking, that the Com- 
mission approves a rate for motor carriers higher than for the rails? 

Mr. Pinkney. Yes, sir; they have been doing that. 

Mr. Harris. That is a fact? 

Mr. Prnxney. They have been doing that. 

Mr. Harris. I gathered the opposite impression from the testimony 
which we had received heretofore. 

Mr. Pinkney. Mr. Chairman, on that point. I think perhaps at the 
hearings following in the spring would be the better time, but if you 
would like it before, I would like to submit to the committee a brief on 
the question responsive to the point you have just made. 

Mr. Harris. [ am sure you will have ample opportunity a little 
lateron. We are trying to deal with basic policy first. 

Mr. Pinkney. We feel sure we can fully substantiate the state- 
ment which I have just made. 

Mr. Harris. Thank you. 

Chairman Priest. In your statement, I have a passage marked be- 
ginning at the bottom of page 21: 

It should be remembered that the water carriers had a cost advantage over 
the railroads and hence the railroads had to go below their own out-of-pocket 
costs in order to stifle water competition. Conversely, at the present time motor 
carrier competition could be stifled by the railroads without going below their 
out-of-pocket costs, which is the only restriction contemplated for them in the 
policy proposed by the Committee. 

On the last part of that statement, the question in my mind is, 
why at the present time could they be so stifled without going below 
out-of-pocket cost? What is the situation ? | 

Mr. Pinkney. The reason for that, sir, is that the railroad out-of- 
pocket cost which, as I have stated before, is far below their actual 
cost of operation, is lower than any motor carrier could reach and 
survive, 

Chairman Priest. So, without going below that, it is your feeling 
that they could stifle competition under this proposed policy ? 

Mr. Pinkney. Yes, sir. 

Chairman Priest. Mr. Chairman, I trink all of us are aware that 
with a statement which covers as many broad subjects as this one does 
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and other statements do that we have had here, we could continue 
questioning ad infinitum, but I shall yield at this time. 

Mr. Harris. Mr. Hale? 

Mr. Hate. Mr. Chairman, I do not want to question ad infinitum, 
but I wish to ask 2 or 3 questions. 

In the first place, I want to be sure I understood what you said 
about section 305 (c) of the act, of the present law. Do I understand 
that you approve of that section ? 

Mr. Prnxney. I have no position on it, sir. I am not too familiar 
with it. I gather from what was said here this morning that if 
dloes permit water carriers, on the theory that they are the lower cost 

carrier, to drop below the rail rates in some instances. 

Mr. Hate. Is that the section of the act from which the so-called 
fair share test is derived ? 

Mr. Pinkney. I do not believe so, sir. 

Mr. Hate. Do you defend this fair-share theory ? 

Mr. Pinxney. I defend it, sir, as being a necessary theory to pre- 
serve our present rate structure. The problem the Commission is 
concerned with—— 

Mr. Hare. Hold on just a minute. Why are you concerned with 
preserving the present rate structure ? 

Mr. Pinkney. I should have said a uniform rate structure, sir. I 
misspoke myself. 

The Commission is concerned with preserving as nearly as may be 
possibly a uniform rate structure so that shippers may know what the 
rates are. Uniformity in ratemaking I think has at all times been a 
paramount consider ation of your committee, sir, in setting up rates. 
The Commission, in looking at these reductions, as the one I men- 
tioned a moment ago, on ‘alcoholic beverages, said that the rails 
could drop below the motor carriers, and they used the phrase “fair 
share,” but actually I think what they were talking about was to 
give the rails a fair opportunity to compete without causing undue 
disruption of the theoretical uniform rate structure. 

In all of those instances, alcoholic beverages, cigarettes, and many, 
many others, they have permitted the railroads to. go some below the 
motor carrier rate structure, but not so far as to prevent the particu- 
lar movement of the commodity involved contributing as much as 
possible to the maintenance of the overall carrier financial structure. 

Mr. Hater. The fair-share doctrine means that the railroads have 
got to give the trucks a fair share of the business, but the trucks do 
not have to give the railroads a fair share of business ? 

Mr. Pinkney. No,sir. It has worked the other way more often than 
the way you put it. For example, under the working of this policy, we 
think the Commission has gone far too far in the other direction on the 
movement of cigarettes, a very high-rated commodity. I understand 
that at the present time, under the present rates which have been 
approved by the Commission, the railroads have taken up to about 
86 percent of all of the motor carrier’s cigarette traffic. 

Mr. Hate. Do you think it is in the public interest that goods be 
carried at the lowest possible compensatory rate? 

Mr. Pinkney. Yes, sir. I think it is in the public interest that 
goods be carried at the lowest compensatory rate, with due regard, 
however, to, for example, the value-of-service principle which is in- 
volved in ratemaking, where alcoholic beverages, weighing the same 
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umount, say a ton of alcoholic beverages, pays a great deal more by 
way of freight rates than does a ton of coal. If you tried to charge 
coal that much, not a pound of coal would move. 

So our whole rate structure has been built on that basis. I think 
roughly about one-third, let us say, of the traffic of this country moves 
at rates above the fully allocated cost to a carrier of running its whole 
system, and about one-third under, and approximately one-third 
right at about that level of true cost. I am not talking about out-of- 
pocket cost. Many commodities, of course, move away down at or 
near, or below out-of-pocket cost all of the time—certain types of 
ores, for example. 

Mr. Harr. On page 15 of your statement, you develop the idea 
that— 


as the policy of dynamic competition becomes more and more successful, it 
becomes increasingly static. 

I suppose what you mean by that is that if competition is sufficiently 
dynamic, then the unsuccessful competitor is squeezed out and mo- 
nopoly ensues. 

Mr. Prnxney. That is the idea, sir. It seems to me we have to 
remember that there is quite a difference in dealing with transporta- 
tion, which is a regulated industry, and with other business, you know, 
our motor carriers can only come into being and can only exist with 
permission of the Interstate Commerce Commisison. It is a more or 
less frozen pattern. It is constantly changing with operators com- 
ing on the scene. 

Youple that fact with the limited number of carriers in the field, 
and the impediments against more coming in, with the necessity also 
of trying to preserve the rate structure, and I think this statement 
which you just quoted has a great deal of meaning. 

Mr. Hare. If you take that position, why should you have any com- 
petition at all? 

Mr. Pryxney. I think there is tremendous room for competition 
in transportation, sir, and I think the finest competition that we have 
had in transportation has been under our past policy under which we 
have had a fairly uniform rate structure to protect the shipping 
public, which has thrown upon the carriers the landed of improving 
their service in order to get the business. The business the motor car- 
riers take away from the railroads is not taken away on the basis of 
price. It is taken away on the basis of better service. 

There is the area which, incidentally, is not subject to regulation 
except in one particular—safety regulations. In the area of improving 
service, there is no restriction on the railroads or on the motor car- 
riers. 

I mention “safety” because I suspect sometimes some of the car- 
riers might like to make a new type of lightweight coupling or some- 
thing like that, and it would be determined to be unsafe, and they 
could not do it. 

By and large, there is no restriction on improved service. In that 
area you get your finest competition. It is the competition developed 
in that area which has brought the fine improvements, the techno- 
logical advances, we have seen in rail service in the last 20 years. 

Mr. Hate. I wish to mention just one other thing, and that is what 
you say on pages 19 and 20 about the rate from Chicago to Minneapolis 
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and from Chicago to Fargo, N. Dak. I have not studies that very 

carefully, but it seems to me, as I look at it here, that the only dif- 
ference between the two situations in that, in one, competition has 
forced the rate down, and in the other it has not. Is that not about 
what it comes to? 

Mr. Pinkney. Under this new thecry, competition would force 
the rates down at the one point, but they would not come down at 
the other, which of course would change sharply the competitive bt - 
ture as between the manufacturers in the two places, possibly exclud- 
ing one from the market. 

Mr. Hate. What do you mean about “new thory”! There is not 
anything new about the theory that competition forces rates down. 

Mr. PivKney. No, sir, there is nothing new about that one. I had 
in mind this new ratemaking policy which would make it possible for 
the railroads to drop their rates, at the point where they had com- 
petition, down to out-of-pocket costs without the necessity of adjust- 
ing to the point where they did not have competition. I use that as 
an illustration as to how discrimination between places can occur if 
this ratemaking principle is adopted. 

Mr. Hae. I do not see that the illustration which you give has any- 
thing to do with this Cabinet report. It seems to me that all you are 
saying is that where there was a sharply competitive situ: ution, rates 
went low; and where there was not a sharply competitive situation, 
they remained high. 

Certainly there is nothing extraordinary about that. That has 
been a well-established phenomenon of private enterprise ever since 
there has been any private enterprise. 

Mr. Prnxney. May I try again? Under the present law, the In- 
terstate Commerce Commission has jurisdiction over that rate be- 
tween Chicago and Minneapolis, the closer points, and it can prevent 
the reduction in the railroad rates down to out-of-pocket costs if that 
is going to discriminate against traffic elsewhere. Under this report, 
as we read it, the fact that there is motor-carrier competition into 
Minneapolis automatically, without the possibility of interference 
by the Commission, permits the railroad to drop that rate down to 
an out-of-pocket cost basis. 

Of course, if they did that on all their traffic, including the traffic 
up at Fargo, they would eventually go broke, because the railroad 
cannot operate on out-of-pocket cost. So they would not give the 
shipper at Fargo the same break, and the Commission, in my judg- 
ment, as this thing i is written, could not force them to do so. So the 
Fargo manufacturer would be put at a distinct disadvantage vis-a-vis 
the Minneapolis ees 

Mr. Harz. Mr. Chairman, I do not want to pursue any of these 
matters further. I do not believe it would be fair. 

Mr. Harris. Mr. Flynt? 

Mr. Fuiynt. No questions. 

Mr. Harris. Mr. Dolliver ? 

Mr. Dotiiver. Mr. Pinkney, you have given, as the other witnesses 
have, a very illuminating discussion from the viewpoint of the people 
whom you represent, namely, the American Trucking Associations. 
I take it that there is a number of associations involved in your or- 
ganization, is that not true? 
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Mr. Prvgney. Yes, sir. The American Trucking Associations is a 
federation. We have in a legal sense only 49 members, each of the 
State trucking associations. They operate under charters issued by 
the American Trucking Associations, and are truly representative of 
all types of truck transport: ition within their respective States. 

Mr. Dottiver. Does your organization represent any bus operators? 

Mr. Prnxney. No, sir; we do not represent the bus operators. 
They, of course, were not afforded an opportunity to appear here. 
But I am authorized to state in that regard, by their general counsel, 

Jack Garrett Scott, that the National Association of Motor Bus 
Operators subscribes to our general approach to this problem, but may 
not object to a few of the proposals. 

Mr. Dotriver. As I get your approach to the problem, you are op- 
posed to the changes suggested by the Presidential commission. 

Mr. Pinkney. Yes, sir. 

Mr. Do.uiver. I think there is not much doubt about that in any- 
body’s mind at the moment. 

On page 16 you list the tests which are most frequently applied to 
the determination of minimum reasonable rates, and you list 9 of 
them. Do you think there are some other or additional or different 
tests which should be applied in the determination of minimum rea- 
sonable rates. 

Mr. Pinkney. I know of no additional ones, sir. I cannot add to 
that list of 9 factors, which seem to be the 9 factors that the In- 
terstate Commerce Commission has applied in determining minimum 
just and reasonable rates. I believe that is a comprehensive list of 
them, sir. They do not necessarily apply an of those factors in each 
case. All or some combination thereof are applied. 

Mr. Dottiver. One or more of those factors apply to the rates, 
whether applied to trucks or railroads or any other form of trans- 
port? 

Mr. Pinkney. Yes, sir. 

Mr. Dottiver. You have alluded to another subject which has re- 
ceived some attention in the past from the Interstate Commerce 
Commission, namely, the exemption of agricultural commodities and 
the various end results which have come from that exemption. The 
statement you have made with respect to trip leasing and the carry- 
ing of agricultural commodities illustrates again one of the difficulties 
and the extreme complexity which is attendant upon this problem. 

Of course, it all centers, does it not, about the question of rates, be- 
cause that is the lifeblood of the transportation industry. 

Mr. Pinkney. Yes, sir. 

Mr. Dotiiver. That is the crucial part of the whole discussion. 

Mr. Pinkney. Yes, sir. There are many other factors which have 
been brought into it, as you well know, but I believe that is the crucial 
factor. 

Mr. Douuiver. I believe that is all, Mr. Chairman. Thank you. 

Mr. Harris. Mr. Carrigg mentioned to me a moment ago the ques- 
tion with reference to the agricultural exemption which the chair- 
man, Mr. Priest, posed this morning to the representatives of the rail- 
roads. Are you in a position to say whether or not the trucking in- 
dustry would approve or disapprove a procedure whereby, should the 
agricultural exe mptions continue, such exemptions should apply to all 
forms of transportation ? 
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Mr. Prvxney. By that, I take it you mean, sir, that the exemption 
would extend beyond motor carriage into rail carriage. 

Mr. Harris. Yes. 

Mr. Pinxney. I think—and I believe my railroad friends would 
agree with me—that we would not favor that principle. The ATA 
position on exempt haulage has to be stated rather broadly, and it is 
that we do not quarrel with the idea of agricultural commodities mov- 
ing from farms, points of initial production in the case of fish, to 
primary markets. That has been our traditional position on it. I 
think it would probably enormously complicate the problem if the 
railroads were given the same problem that the motor carrier industry 
has with respect to agricultural commodities. 

Mr. Harrts. In other words, it would be appropriate to say that the 
railroads would find it difficult to put a railroad track out to every 
farm ? 

Mr. Pinkney. Yes, sir; they would that, and also, I should not 
think they would like to get into the situation where they would 
have to be competing without any rate structure of any sort on 
agricultural commodities, from a revenue standpoint. 

Mr. Harris. Mr. Heselton ? 

Mr. Heseitron. Mr. Pinkney, Mr. Hale raised this question, and 
I must confess I had some difficulty understanding your answer. I 
was intrigued with the fact that you referred twice in your statement, 
on page 15 and again on page 22, to the theory that successful competi 
tion eliminates the unsuccessful competitor. 

Your very emphasis of that raises these questions in my mind: What 
is wrong about successful competition, and what is wrong about an 
unsuccessful competitor being eliminated under our system of private 
enterprise ? 

Mr. Pinkney. I would say there is nothing wrong, sir, with the 
broad principle that successful competition can eliminate an unsuc- 
cessful competitor. I think that is particularly true in the general 
field of business, the field of, let us say, the retail grocery stores, and 
so forth. But when you get into transportation, the economic situa- 
tion becomes considerably complicated. 

Perhaps I should have said successful rate-cutting competition 
eliminates the man who cannot stand up against that type of com- 
petition. That becomes particularly dangerous in the transporta- 
tion field where monopoly is possible. 

Mr. Hesevron. Put yourself in the position of a shipper. The ship- 
per, after all, has a legitimate right to expect that his interest will be 
considered in the presentation of the report, the criticism of its op 
ponents, and any action by this committee on any proposed legislation. 

What is there greater in his interest than a system under which a 
proper reduction can be provided in rates, which ultimately may be 
reflected to the consumer in the price he pays for the goods so shipped ? 

Mr. Pinkney. Of course, there is nothing wrong with the shipper’s 
getting a proper reduction in rates. Let me give you this example, 
sir, as to the shipper’s place in the picture. 

Let me wander afield to Canada. Mr. Harris brought the subject 
up. They have evolved a theory which they brought over from Eng- 
land of agreed rates whereby a railroad is permitted to go in and 
make a contract with a given shipper whereby the shipper agrees to 
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give the railroad a certain percentage of its traffic up to 100 percent, 
and I believe always over 50 percent of the traffic, in return for which 
the railroad can make what amounts to a contract rate with that par- 
ticular shipper. That has been pretty successful competition up there. 
It has operated—I have this from a statement made by one of our 
former presidents just yesterday—to eliminate some 45 out of 60 auto- 
mobile transporters out of Detroit moving into Canada. I cannot be 
sure of those figures, but I believe them to be correct. The other 15 
probably cannot last long. 

There is successful competition which has eliminated the best mode, 
we think, of moving automobiles into all of Canada because of these 
very low rates. 

Where do those shippers stand? They have at the moment a very 
low rate. They have lost a competing mode of transportation. I do 
not think they are going to win in the long run. I think they would 
have a healthier situation if they permitted controlled and regulated 
transportation between the motor carriers and the railroads. 

Mr. Hesetron. I realize from listening to your statement, and con- 
curring in the statements of some of my colleagues, that you have 
made an excellent exposition of your point of view. I cannot help 
but feel that somebody should raise the point that you condemn the 
Cabinet Committee for all its works. In other words, you allege there 
is nothing good about what that committee has done; that they have 
not examined the facts; that they have not listened to competent per- 
sons; that they have been shortsighted; in substance, that they were 
and are the tools of the railroads. 

Am I entirely wrong in the impression I have drawn from your 
formal statement and your remarks that that is your conclusion ? 

Mr. Pinkney. Yes, sir; not stated quite as strongly as you put it 
there; but in general, yes. 

Mr. Hesetton. In other words, when you refer to the fact that they 
have used demagogic language and arrived at loose conclusions and 
paid no attention to facts, you do not think their recommendations 
should carry any weight with this committee whatsoever ? 

Mr. Prnxney. No, sir. 

Mr. Hatz. The position of the trucking associations was adopted 
on Friday, April 29, 1955, and the report had been handed down only 
a few days previous. 

Mr. Pryxney. It is a little longer than that, I believe, Mr. Hale. 

Mr. Hesetton. Do you have any further reply you wish to make 
to Mr. Hale’s comment? 

Mr. Prnxney. No, sir. I was merely commenting to Mr. Hale’s 
remark that I believe the report was out some 2 weeks prior to the 
date we had the meeting at which that position was adopted. 

Mr. Hate. You reached your position of condemnation with great 
speed. 

Mr. Pryxney. A good deal of information had been floating around, 
sir, as to what was under consideration in this report, and a great 
deal of study had been given to these problems. We had bumped into 
them many, many times before. 

Mr. Hesevton. Mr. Pinkney, as I understood the presentation of 
the Cabinet Committee, they started out with no preconceived theories, 
and they solicited the opinions and recommendations of all interested 
parties. 
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Did your group receive such an invitation ? 

Mr. Pryxney. Yes, sir; we received the same invitation all groups 
did. Secretary Weeks, in his letter or announcement of, I believe, 
September 1 or 12, 1954, announced the appointment of a working 
group and stated that its chairman, Mr. Arthur Page, would welcome 
expressions from anyone who wished to submit views. Mr. Weeks’ 
statement went on to say that no hearings would be held. 

The trucking industry did submit a statement of its views on what it 
believed to be the principal issues of the day and which it had some 
reason to believe were going to be considered by this committee. We 
did submit such a statement. I could furnish you a copy, sir, if you 
wish it. 

Mr. Hesexron. I, for one, would be very much interested in obtain- 
ing a copy of that statement, in view of the nature of the statement you 
have furnished to this committee, and particularly because of the 
import of it as far as the Cabinet Committee’s recommendations are 
concerned, but not necessarily to be incorporated in the record. I 
think that should be left to the judgment of the chairman of the sub- 
committee. 

Mr. Pinkney. I shall be glad to furnish you with copies. 

(The information requested follows :) 


AMERICAN TRUCKING ASSOCIATIONS, INC., 
Washington D. C., September 22, 1955. 
Hon. OREN Harris, 
Chairman, Subcommittee on Transportation and Communications, 
Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington 25, D. C. 

Dear Mr. Harris: During my appearance before the subcommittee on Tues- 
day, September 20, several questions were asked of me. This letter will supply, 
for the record, the answers to those questions. 

In response to a question from Mr. Heselton I stated that I would supply a 
copy of the American Trucking Associations’ presentation to the working group 
of the Presidential Advisory Committee. Two copies of our presentation, dated 
October 8, 1954, which took the form of a letter to Mr. Arthur W. Page, chair- 
man of the working group, are enclosed. 

By way of further information on that presentation may I point out the 
following: 

(a) The appointment of the working group, composed of Mr. Arthur Wilson 

Page, former vice president of A. T. & T.; Mr. Charles H. Beard, traffic manager, 
Union Carbide & Carbon Corp.; Mr. Fairman Dick, investment banker; Mr. 
xeorge Roberts, lawyer; Mr. Arthur Schier, vice president in charge of sales, 
General Foods Corp.; Mr. Ernest W. Williams, Jr., associate professor, Columbia 
University, from New York City; and Mr. Charles L. Dearing, economist, from 
Washington, D. C., was announced by a press release on September 2, 1954, by 
Secretary Weeks. 

(b) In that announcement, Mr. Page was quoted as saying “that while public 
hearings would not be held, he would be happy to receive written statements 
from interestea segments of the transportation industry.” 

(c) Shortly thereafter Mr. John V. Lawrence and I obtained an appointment 
and saw Mr. Page in New York City. From that conversation (in September 
1954) and from one I had at about the same time with Mr. Beard, we gathered 
that certain subjects were under consideration. These subjects, as can be seen 
from our presentation, coincided with current railroad positions and proposals 
insofar as subject matter was concerned. 

(d@) We submitted our views on those subjects on October 8, 1954. Our sub- 
mission was never acknowledged; neither the Committee nor its working group 
ever made public any information about its deliberations, all of which were 
secret. At no time up until April 18, 1955, when the report was released, was 
there any discussion by either the working group or the Committee with any 
officer or official of ATA or, so far as we know, with any members of the trucking 
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industry. On May 17, 1955, Hon. Richard F. Mitchell, then Chairman of the 
Interstate Commerce Commission, stated in testimony before the Senate Appro- 
priations Committee that the ICC was not consulted before the report was made 
(see p. 330, Senate hearings on Independent Offices Appropriations, 1956). So 
far as we know no other transportation regulatory agencies were consulted nor 
did the Committee consult the Transportation Council of the Department of 
Commerce (an advisory group to the Undersecretary of Commerce for Trans- 
portation), on which we had industry representatives, and which had been 
called into session on other questions. 

Mr. Heselton also asked for the citation of a case involving the movement of 
liquor. I am attaching to this letter a memorandum showing the citation of 
this and other simlar cases and explaining, somewhat more completely, the 
significance of these cases. In regard to these requested data Congressman 
Heselton, as I recall, stated that their insertion in the record should be left 
to your discretion. I request that this letter and the two documents be made a 
part of the record. 

May I again express my appreciation to the subcommittee for its courtesy dur- 
ing my testimony. 

Very truly yours, 
JAMES F. PINKNEY, General Counsel. 


AMERICAN TRUCKING ASSOCIATIONS, INC., 
Washington, D. C., October 8, 1954. 
Mr. ARTHUR W. PAGE, 
New York, N. Y 

Dear Mr. Pace: Mr. Lawrence and I appreciate very much the opportunity to 
sit down and discuss with you last week the problems before the President’s 
Cabinet Committee. 

We recognize that the test to be applied to proposals to change existing trans- 
portation laws and policies is furtherance of the public interest. The individual 
interests of the agencies engaged in transportation is of secondary importance. 
All of the proposals you have under consideration must therefore be tested in the 
light of the national policy to develop, coordinate, and preserve “a national trans- 
portation system by water, highway, and rail, as well as other means, adequate to 
meet the needs of the commerce of the United States, of the postal service, and 
of the national defense.” We submit that our positions on the several questions 
under consideration by your group are in furtherance of the public interest. 

In view of the fact that this current reexamination of the Government’s trans- 
portation policy has been initiated by the railroads the basic premises pro- 
pounded by them should be examined as well as their proposed remedies: The 
railroads assert: (@) that they are in financial trouble and need more money ; 
(b) that this trouble is caused in large part by discriminatory regulation and 
taxation and by large annual grants of tax funds and tax-financed facilities to 
motor carriers, airlines, and water carriers. There is nothing new in these 
assertions. They have been advanced continuously by the railroads for a long 
time and were thoroughly examined by Congress in 1950. 

Resting upon the assumption that these premises are true, the railroads pro- 
pose as remedies the following actions: 

(a) Eliminate a large part of the present Interstate Commerce Act controls 
over rates so as to give the railroads freedom to meet competition wherever they 
find it by rates that are subject to no check other than that they be “compen- 
satory.” 

(b) Revise section 15a of the Interstate Commerce Act, the so-called rule of 
ratemaking section. 

(c) Permit the railroads to enter into other fields of transportation without the 
restrictions now governing their entry into those fields. 

(d@) Broaden regulatory controls over the operating authorities of other forms 
of transportation. 

(e) Limit the scope of private and contract carriage, and extend regulations 
to cover exempt transportation and trip leasing. 

(f) Change present policies and laws which permit Government agencies to do 
business freely with forms of transportation other than the railroads. 

Most of these proposals have been examined many times including, as indicated 
above, the lengthy Senate hearings in 1950. One of the most interesting aspects 
of those hearings was the issuance of the so-called progress report by a minority 
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of the Senate committee. The trucking industry took the position that this 
report was contrary to the facts adduced at the hearing, was misleading and 
unsound. Our comments on that particular report. Some Plain Talk About the 
Bricker Report, are enclosed. Also enclosed is a document entitled, “The Case 
for the Trucking Industry,’ which contains the statement of representatives of 
the American Trucking Associations, Inc., before that Senate subcommittee. 


Basic premises of railroads 

Taking up first the basic premise propounded by the railroads we concede that 
the railroads want more money, and, assuming that they propose to continue 
to operate as at present, we concede that they need more money. We do not 
concede, however, that their financial difficulties are caused by discriminatory 
regulation and taxation and by alleged subsidization of other forms of transporta- 
tion. 

Speaking for the trucking industry on the question of subsidization, we flatly 
assert that the industry is not subsidized by either the Federal or the State 
Governments. The trucks in the United States, which comprise approximately 
17 percent of the total motor vehicle registrations, pay more than 40 percent 
of the total expenditures for capital outlay, maintenance, administration, police 
and financing on the State highway system. (See Truck Taxes by States, enclosed 
herewith). At the Federal level truckowners pay nearly one-half billion dollars 
in Federal automotive excise taxes which, for all practical purposes, are directed 
at highway users alone. It is, of course, asserted by the railroads that these 
Federal taxes are excise taxes for general revenue purposes only and therefore, 
cannot be used as an offset to the moneys put into the highway systems by the 
Federal Government. This argument overlooks the fact that the railroads them- 
selves are exempt from these taxes on their diesel fuel and equipment which, if 
used on highways, would be subject to the tax. It must in all fairness be con- 
ceded that these payments by the highway users are user taxes in all except 
name only. The only logical explanation of, or justification for the exemption of 
railroad operations and equipment is the fact that the railroads do not use the 
highways. 

Another foundation stone in the railroad argument for greater freedom from 
regulation is the proposition that present regulations discriminate against the 
railroads. We challenge this statement just as we challenge the statement that 
the railroads are subject to discriminatory taxation. 

In the case of regulation, we submit that the motor carrier industry is regu- 
lated to a far more burdensome extent than are the railroads. (See enclosed 
document entitled, “Comparison of Obligations of, and Problems Confronting 
Railroads and Motor Carriers.” ) 

In the case of taxation, we submit the same thing is true. The real victim 
of discriminatory taxation is the trucking industry. To the extent that they 
do not enjoy exemption therefrom, the railroads pay only normal taxes which 
remain relatively fixed and ascertainable. On the other hand, the trucking 
industry, in addition to paying without any exemptions these normal taxes, 
is called upon to pay a great number of special taxes which are constantly chang- 
ing and being increased. Many are highly discriminatory, particularly against 
the larger trucks and operate unfairly to burden the trucking industry and 
the flow of interstate commerce. These impose upon the industry not only 
a very heavy financial burden but also a complex and costly administrative 
burden. 

We conclude that the principal purpose of these railroad assertions is to try 
to create a springboard of prejudice against their principal competitors from 
which to launch a railroad legislative program designed to harass or destroy 
their independent competitors by one means or another. 


Railroad proposals 


(a) Rates.—Let us look next at their program. The railroads want virtually 
complete freedom to engage in selective rate cutting and, as an additional and 
complementary weapon, they want the authority (presently denied them) to 
operate other modes of transportation free from any restrictions. They also 
want imposed upon their competitors additional tax and regulatory burdens. 

Considering the specific points in the program which we understand from 
our conversation with you to be the principal matters under consideration by 
your working group, we come first to the question of the rate provisions of 
the Interstate Commerce Act. We sharply object to the proposal to limit the 
Interstate Commerce Commission’s suspension power to the suspension of so- 
called noncompensatory rates. To carry this proposal out to its logical con- 
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clusion, the present classification system for the handling of freight could be 
destroyed, marketing situations could be completely upset throughout the United 
States, independent competition could be actually destroyed in many, many 
areas of transportation and a chaotic situation could be created in the entire 
rate field comparable to that which existed in the motor-carrier field prior to 
the enactment of part II of the Interstate Commerce Act in 1935. In the matter 
of the regulation of transportation, which we feel is here to stay, rate pro- 
ceedings cannot be handled apart from the realities of the marketing situation 
in the United States and apart from the competitive factors in our transportation 
system. 

Specifically, there are several principles of ratemaking under which our 
distribution system has developed. The act requires that rates not discriminate 
among commodities. Each commodity must bear its fair share of the traffic 
burden. The ability of commodities to bear higher transportation costs must 
be considered in order that the cost on low-grade commodities will not be 
so high as to prevent them from moving freely. If there were no restraint 
by the power of suspension, the railroads could distribute unfairly the trans- 
portation burden among the different commodities and prevent certain traffic 
from moving. 

There is also a prohibition against discrimination among Territories, States, 
and cities. If the protection of the Commission were removed by preventing 
suspensions, severe diversions of traffic movement could occur and cause much 
damage before they could be stopped. Serious and damaging discriminations 
against places closer to markets could be effected before an investigation could 
be completed. Territorial discriminations have been largely eliminated east of 
the Rocky Mountains by the Commission’s decisions in dockets 28300 and 28310. 
These cases were implemented by a congressional mandate in the Transportation 
Act of 1940. 

The importance of ratemaking principles other than cost are extremely im- 
portant in view of the fact that there are several traffics moving by the railroads 
that must be subsidized. The power of suspension is exercised by the Commis- 
sion only when the Commission thinks that the public interest can be protected by 
maintaining the status quo until a full investigation is held. 

Aside from the more far-reaching effects described above, a situation would be 
created which would encourage selective rate cutting. If these changes are 
effected in the Interstate Commerce Act, there can be but little doubt that the 
following would occur. The railroads on carefully selected traffic at carefully 
selected points would sharply reduce certain rates so as to undercut certain of 
their motor-carrier competitors. These competitors would be carriers who are 
either limited in their operating authority to the transportation of a few com- 
modities, such as petroleum, automobiles, etc., or to competitors whose operations 
depends upon a certain commodity or group of commodities moving in one direc- 
tion to make possible a balanced operation without which the carrier could not 
continue in existence. Considering the great imbalance in economic strength 
between the average railroad and the average independent motor carrier, the 
latter could not long survive. The average motor carrier of today is operating 
on an extremely narrow operating ratio and cannot long engage in or survive 
a rate war. 

(b) Common ownership.—On another major proposal of the railroads, which 
is to permit them to enter into other fields of transportation without restriction, 
the following quotation from a Civil Aeronautics Board decision succinctly sums 
up the reason why this has never been permitted: “Surface carriers engaging in 
air transportation would, at times, be under a strong incentive to act for the pro- 
tection of their investment in surface transportation interests. Again, by reason 
of their superior resources and extensive facilities for solicitation, such carriers 
would often be the possessors of powerful competitive weapons which would 
enable them to crush the competition of independent air carriers. This threat 
is not peculiar to air transportation, as will be apparent from those decisions 
from the Interstate Commerce Commission which have sought to safeguard the 
development of motor transportation against the unrestricted entry of rail car- 
rier into the motor-carrier field” (p. 799, vol. 7, Economic Cases, CAB Reports). 

Congress has long deemed it to be in the public interest to preserve competition 
between and among the several modes of transportation. The idea of having 
a complete transportation service under one management may be an appealing 
one but it is fundamentally based upon the concept that a permanent level or 
pattern of transportation has been achieved and it is now simply a question of 
organizing its structure and distributing its fruits. To us this proposal implies 
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the adoption of the cartel theory which, in essence, expounds the view that those 
who at one time, either themselves or more often their predecessors, made signal 
contributions to the advancement of civilization are, by reason of that fact, en- 
titled to an existence in perpetuity at the expense of society in general without 
making any further contributions. (Attached is an outline of an oral argument 
made before the entire Commission on March 8, 1954, in which the policy, the law 
and the reasons for the law on this question of integration are set forth, and 
copy of a summary of congressional expression on this point. Also see pp. 55-57 
of pt. I of the Case for the Trucking Industry.) 

(c) Private, contract, and exempt carriage.—On the other matters listed above 
as railroad proposals, we will only comment generally. Our feeling is that a 
great part of the trouble that has occurred in the fields of private carrier opera- 
tions, exempt carrier operations, trip-leasing, etc., has occurred because of the 
failure of the Congress to*support the Interstate Commerce Commission during 
the past decade. Commencing with World War II, the Commission’s resources 
have gradually diminished but its workload has increased. We seriously ques- 
tion whether legislation can ever be enacted which would operate completely to 
remove the practices of which the railroads, and many motor carriers, complain 
in these areas, but we do believe that great progress could be made toward their 
solution if the Commission were properly strengthened so that it might ade- 
quately enforce the statutes now on the books. Until that can be done, unde- 
sirable practices cannot be eliminated. 

We do not advocate the elimination of private carriage nor do we believe that 
Congress has the power to attempt to limit bona fide private carriage; controlling 
illegal operations posing as private carriage is a problem of enforcement of exist- 
ing law. Neither do we believe that additional burdens should be placed on 
American businessmen who operate their own private vehicles in the conduct of 
their own business. We do agree that a reexamination of the exempt commodity 
situation is in order. We have advanced the proposition that farmers are en- 
titled freely to move or have their produce moved from their farms to primary 
markets, but there seems to be no logic in a situation which permits every agri- 
cultural product, including those produced abroad, to move without regulation 
at every stage of its travels through the streams of commerce. We also believe 
that reasonable regulations are necessary with respect to the leasing of vehicles 
but, as in the case of the private carriage problem, we feel that this problem is 
one that can probably best be solved by adequate enforcement measures under 
existing statutes. 

(ad) Other proposals.—With respect to the several other matters we discussed 
on Tuesday afternoon, let me say that we are heartily in favor of the repeal of 
that part of section 22 which permits Government to move its traffic at free or 
reduced rates. We joined last year with other interests in attempting to have 
this statute repealed. For reasons not clear to us, the railroads refused to en- 
dorse the legislation which would have effected this. We also favor the repeal 
of the transportation taxes. 


The railroads’ plight 

Next, let us examine the railroads’ situation entirely apart from the factors of 
competition about which they so strenuously complain. Their financial plight 
first appeared back in the twenties in connection with passenger traffic—prior to 
any serious impact by the trucking or air-transport industries—but subsequent to 
the use on a large scale of the passenger automobile. Were it not for their 
passenger deficit the railroads would be earning considerably better than 6 
percent on their freight traffic. The great problem of the railroads is obviously 
this passenger loss, not the impact of competition in the freight field. Obviously 
also the railroads should be permitted, or required, to discontinue a service 
which must be supported by the shippers of property. Furthermore, railroad 
management must take to heart, and railroad investors must accept the hard 
facts of the railroad situation that have been described to them by outside 
authorities and their own experts for the last 20 years. This advice was well 
summed up by Alfred E. Smith, a member of the National Transportation Com- 
mittee, in 1933, when he said, “I am convinced that the fundamental problem of 
the railroads is that of nationwide consolidation and reorganization to reduce 
costs and rates and to write off losses. The era of railroad pioneering and 
competition is over. The roads must reduce overhead and operating expenses. 
They must scrap unnecessary, competing and weak lines. They must get rid of 
obsolete equipment. They must cut out unnecessary services.” 
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Many authorities have suggested ways and means whereby the railroad in- 
dustry might improve its position. (See pp. 19-27 of pt. II and pp. 2-39 of 
pt. IV of The Case for the Trucking Industry.) But little of this advice has 
been accepted by the railroad industry. In our judgment, the railroads would 
be well advised to devote some of their energy, time, and money which is now 
being squandered so lavishly in attempting to cripple their competitors both at 
the State and National level, to the improvement of their service, facilities, and 
management techniques. They would also do well to ponder the economic 
situation in general and the railroads’ situation in particular in those countries 
such as Australia, England, and France, where restrictive legislation to “save 
the railroads” has prevented the trucking industry from coming of age. The 
fact that rail transportation is operated by the government in those countries 
does not change the basic situation. Hampering the new to preserve the old 
does not make for progress, no matter who owns the ofd. 


Railroad tonnage and revenues 


Finally, let us consider railroad tonnage and revenues. Tonnage continues 
to stay at a high level. True, the railroads do not move the same percentage 
of the total that they did in years gone by, but it seems to us to be ridiculous 
to argue that they should. Tremendous tonnage has been developed in areas 
not served by railroads, and our modern economy requires different types of 
transportation even in areas served by railroads, if it is to continue at its present 
tempo. In considering the question of relative percentages, consideration must 
also be given to the effect on them of present-day movements of petroleum by 
pipeline and the sharp decrease in the movement of bulk commodities such 
as coal. 

More important than tonnage, however, is the fact that in 1953 the class I 
railroads had a net operating income from freight service of $1,812 million, the 
largest freight income in their history. However, in the same period they had a 
deficit of $704.6 million from passenger service, a deficit that had to be absorbed 
by the profitable freight traffic. 

In conclusion, may I observe that we have grave doubts that any of the real 
problems of the railroad industry will be solved by either legislative measures, 
or the use of the threat of such measures, to compel major alterations in gov- 
ernmental procedures and policies. What is needed is for the railroads to take 
stock of their own situation free from the smokescreen of charges and discrimi- 
nation, subsidy, and unfair competition with which, in their attempt to blind 
others, they have apparently blinded themselves. 

Very truly yours, 
JAMES F. PINKNEY, General Counsel. 





Tospacco AND ALCOHOLIC BEVERAGE CASES 
TOBACCO CASES 


The tobacco rates have been the subject matter of many reductions because 
of the competitive situation. In Cigarettes and Tobacco From North Carolina 
to Official Territory (281 I. C. C. 127), the Commission, at page 142, said: 

“The percentages that the proposed rates bear to the value of the article 
transported are, of course, still lower. Considering the obviously high value of 
the traffic and the fact that the present rail base rates have not been subjected 
to all of the authoized general increases, as has most other traffic, it seems clear 
that the tobacco traffic is not bearing its proper share of the transportation 
burden. To permit a further reduction in the rail and motor rates would only 
serve to aggravate this situation.” 

In the most recent case, Manufactured Tobacco From Virginia and North 
Carolina to Official Points (293 I. ©. C. 183), the Commission also reiterated the 
same idea where it said on pages 141-142: 

“Considering the high value of the traffic, we conclude that the reduced rates 
proposed are unduly and unreasonably low and would place an undue transporta- 
tion burden on other traffic. The high-grade cigarette and manufactured-tobacco 
traffic can and should bear rates for both rail and motor transportation which are 
higher than the rates proposed.” 

In another case involving tobacco, Manufactured Tobacco From Kentucky, 
North Carolina, and Virginia to the South (292 I. C. C. 427), the Commission 
said at page 488: 
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“On the other hand, the high-valued cigarette and manufactured-tobacco traf- 
fic can and should bear higher costs of transportation than are represented by 
the proposed alternative rail rates, which over certain routes would earn less 
than 20 mills a ton-mile and 40 cents a car-mile. We conclude that a fair 
solution of this problem may be reached by approving the proposed incentive 
rates, disapproving the proposed alternative rates, and relating the motor rates 
to the proposed incentive rates.” 

It can be seen through all of these cases that the shifting of the burden to 
other commodities was clearly in the minds of the Commission. 

That same thing is evident in the alcoholic liquor cases. 

In Alcoholoc Liquors in the South (279 I. C. C. 81), where the Commission 
approved the first reduction by the rails, they said at page 93: 

“The record establishes that under the present ratings a substantial volume of 
alcoholic liquor traffic has been diverted from the rail lines to the motor ear- 
riers, and the proposed schedules appear to be necessary for the respondents 
(railroads) to regain and retain a fair share of this traffic.” 

Here the “fair share” theory was applied to the proposing carrier (the rail- 
roads) not the protesting carrier. 

In a like case, Alcoholic Liquors in Official Territory (283 I. C. C.), the Com- 
mission said at page 227: 

“It is well-settled that in determining whether rates proposed by carriers 
to meet competition with other carriers are too low, the governing principles 
are not those applied in the determination of a relation designed to result 
in maximum reasonable rates (Zine Oxide and Lithopone to Memphis, Tenn., 
243 I. C. C. 195, 197). The issue is whether the proposed rates are compensatory 
and do not place an unreasonable burden on other traffic.” 

And again at page 229: “The rates here proposed, however, clearly are lower 
than necessary to meet the competition. The establishment of rates on such 
low levels would invite further reductions by the motor carriers leading to 
a possibile rate war, with serious adverse effects upon the revenues of both 
respondents and the motor carriers. Moreover, the proposed rates, in our 
opinion, do not properly reflect the relatively high value of this traffic, its 
classification ratings, not the fact that it embraces articles in the luxury class. 
Considering these factors, the traffic would not bear its fair share of the trans- 
portation burden under the proposed rates, and, therefore, such rates have not 
been shown to be just and reasonable.” 

A recent case dealing with this question is Tinplate From Fairfield, Ala., to 
New Orleans (294 I. C. C. 397, which involved an attempt of the railroads to 
reduce their rates to meet barge-truck competition. At pages 408-404, the 
Commission said : 

“The evidence is convincing, however, that the proposed rate of 36 cents would 
be lower than necessary to afford the carriers concerned a fair opportunity to 
compete for this traffic, and that a rate of 40 cents, minimum 80,000 pounds, 
would be just and reasonable, and competitively fair to all carriers competing 
for the traffic.” 

These and many other cases which can be developed indicate that the “fair 
share” traffic theory was developed to test the need of the reduction on behalf of 
the proposing carrier and not for the protection of the protesting carrier. 
These cases also clearly indicate that one of the Commission’s greatest con- 
cerns in these competitive cases is that high-grade commodities will continue 
to bear their fair sbare of the transportation burden. 


Mr. Hesevron. I have one final question on which I am not at all 
clear. It seems to me it is a fair interpretation that at least a portion 
of your statement is highly commendatory of the Interstate Commerce 
Commission. I am not attempting to speak for Mr. O’Hara at the 
moment in terms of his opinion of the Interstate Commerce 
Commission. 

The only point you seem to be concerned about is that they are not 
adequately financed and not adequately equipped to do what they 
should be doing. 

As I understood Mr. Fort’s statement, which was buttressed, I think, 
by statistics drawn from the reports of the Interstate Commerce Com- 
mission, something over 60 percent or approximately 60 percent of the 
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ear that I understand form your association are totally unregulated 
y the Interstate Commerce Commission. 

Am I wrong about that ? 

Mr. Pinkney. You are wrong about that, sir, in that what Mr. 
Fort said was that 60 percent—I am not subscribing to that figure— 
of the traffic apparently is moving in private transportation and 
moving in farm vehicles, the exempt commodities and things of that 
sort. Some of the private vehicle owners are within our association. 
We have a private carrier conference made up principally of the larger 
corporations which have fleets of trucks and have many highway-type 
problems which are common to the rest of the industry. So we do have 
some of that group in our association. 

I would say that perhaps the greatest part of it is outside of our 
association. 

Mr. Hesettron. Perhaps I misunderstood Mr. Fort’s statistical in- 
formation. I refer particularly to the tables Nos. III and IV, which 
are on what appear to be pages 102134-13 and 14, one by ton-miles and 
one by percentage. 

I understood him to be referring to what we normally consider the 
interstate movement of freight by motor carrier. 

Mr. Pinkney. Yes, sir. 

Mr. Hesexton. Is it true that somewhere in the neighborhood of 
50 to 60 percent of that movement is not regulated by the Interstate 
Commerce Commission ¢ 

Mr. Prnxney. I think that all of the tonnage shown on this par- 
ticular chart, table III, on page 13, except column 4, is sensing by 
the Interstate Commerce Commission. That which is listed as non- 
regulated by the Interstate Commerce Commission is probably in large 
part—and I am having to guess, sir, not being familiar with these 
figures—is in large part private carriage and the carriage of exempt 
agricultural commodities by other than the for hire common and 
contract carriers. 

Mr. Hesevron. Can you say, without reference to Mr. Fort’s state- 
ment, if any substantial portion of the carriage represented by your 
articular organization is wholly or partially exempt from regulation 
“ the Interstate Commerce Commission ? 

Mr. Pinkney. Yes, sir. We have a large private carrier conference. 
The private carrier, as you know, is exempt from all portions of the 
regulations except the safety provisions. However, I would say ton- 
nagewise, and speaking just for ATA, the private carriers in ATA 
represent a very small proportion of the total tonnage carried by all 
members of ATA, because our membership is predominantly made 
up of the for-hire carriers, and, of them, by far the greatest number 
is, of course, the common carrier, the specialized carrier as well as the 
general-commodity carrier. 

Mr. Heseiton. Would I be correct in assuming that to the extent 
any portion of the motor carriers who are wholly or partially exempt 
from Interstate Commerce Commission regulation are concerned, of 
course they would not approve of the report of the Cabinet Committee 
or of anybody else’s report which even suggested remotely that we 
should rely upon what so frequently is called the great virtues of pri- 
vate enterprise, competition, and the other factors which lead to a 
strong and vigorous industrial activity ? 
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Mr. Pinkney. Let me state first, sir, that the great objection which 
has been voiced in the trucking industr y against this report has come 
from the motor common carriers. The private carriers have voiced 
objection, but only to a small portion. Their particular objection has 
gone to the change in definition of private carriage. 

The contract carriers, another small portion of the industry, have 
principally objected to that portion which would change their defini- 
tion. Their objections come mainly to definitions. They have other 
objections, too, but the principal objection from the trucking industry 
comes from the common carriers. 

Mr. Hesevron. Let me ask, in conclusion—and I do not ask it in a 
facetious sense, but because of the nature of the position which you 
have expressed here today—am I to assume that in terms of the Presi- 
dent’s statement as to the creation of this Cabinet Committee, and in 
terms of his characterization of their report as “brilliant,” you dis- 
agree entirely with him ? 

Mr. PrInkNE y. I do not disagree, I think, with anything in the Pres- 
ident’s letter, sir, in setting up the Committee. That was the normal 
type of procedure. His characterization of the report as “brilliant” — 
I disagree with that; yes, sir. 

Mr. Hesevron. You have that right. 

That is all, Mr. Chairman. 

Mr. Harris. Mr. Pinkney, we have been here a long while this 
afternoon. You have indicated the interest manifested all over the 
countzy in this highly controversial field. May I ask you just 1 
or 2 additional questions in general. 

Did I gather from what you have said that from your study of the 
report, should the recommendations be put into law, it would tend 
to lower rates to the shippers, to the public? Or would have a ten- 
dency to increase the rates ¢ 

Mr. Pinxney. Temporarily, I believe we would see some reduction. 
I don’t think that would amount to very much in terms of percent- 
age, because the reductions would occur only in areas where sharp 
competition existed. The reductions most certainly would not occur 
in the large area of railroad tonnage which is noncompetitive with 
either trucks or water. 

In our theory of the matter, if this thing were put into effect and 

carried through to its logical conclusion, we believe that the shipper 
in the long run would prob: bly find that his costs were up. I think 
those shippers i in Canada who now have only one mode of transporta- 
tion, which is not the best mode, as I said before, to move 2 automobiles, 
are going to lose in the long run. I think that would occur in broader 
areas in the United States. 

Mr. Harris. In view of the healthy condition of the various modes 
of transportation in this country, particularly 3 or 4 of them, are 
you really concerned that one mode of transportation or the other is 
going to be put out of business ¢ 

Mr. Prvxney. Mr. Harris, yes, we are concerned. A good ex- 
ample, of what can happen is my example of the effect of the extreme 

“agreed charges” law up in Canada. In addition it must be borne 
in mind that the smallest of the class I railroads has a financial stand- 
ing 100 times greater—I may be exaggerating, but not much—than 
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the largest of the independent motor carriers. The independent 
motor carriers are small business. They operate on narrow operating 
margins. They are doing well but they are not getting undue profits 
out of those businesses. 

But they are in a precarious situation. They do not have great 

capital assets. They cannot last more than a few months in the 
fac e of severe financial adversity. 

Mr. Harris. Everyone knows, of course, that the products trans- 
ported by motor carrier and carrier by air are limited by the very na- 
ture of the industry itself, but you in your own statement have em- 
phasized the healthy condition of the railroad industry 

Mr. Pryxney. And of the motor carrier industry. 

Mr. Harris. I was going to say, is it not a fact that the motor 

sarrier industry has expanded and improved its condition economic- 
ally over the last several years, and is gradually improving its status ? 

Mr. Pinkney. That is correct, sir. Not all twenty-some thousand 
motor carriers which are in operation, but most of them are. 

Mr. Harris. I certainly am very glad of that condition. It is a 
healthy condition for the economy of our country, and it is in the 
interest of the public. 

Do I understand you to mean that the emphasis of competition in 
the transport industry should be largely through improved service ? 

Mr. Pinkney. Largely, yes, sir. That is not because I am against 
price competition, but I am against price competition being carried 
so far as to be unsound in an industry like the transportation industry, 
yes, sir. 

Mr. Harrts. As I see it, you get involved here with two impulses. 

Mr. Pinkney. That is right. 

Mr. Harrts. I believe in healthy competition, and that is price 
competition, too. I do not favor cutthroat competition, no. But good, 
strong, healthy competition, both in service and in price, it seems to 
me is healthy for the country. 

You do not emphasize the competitive price element because, as 
I understand, you say it lends itself to monopolistic practices if it is 
permitted. 

Mr. Pinkney. I say the type of price competition recommended 
here lends itself, where you let one great industry take its prices 
down below levels at which it could live, to compete with a form of 
transportation which cannot stand that competition. 

Mr. Harris. Even though those prices are compensatory ? 

Mr. Prvxyey. I think that is the joker in this whole thing. They 
talk about “compensatory” prices, but when they define “compensa- 
tory prices,” they say down to the direct ascertainable costs. The rate 
experts tell me that is below out-of-pocket costs. Out-of-pocket cost 
does not include profits, it does not include upkeep, it does not include 
overhead. It includes the dollars it costs to move that boxcar or this 
truck from this point to that point. That is the point to which they 
want the right to go, and the Cabinet Committee endorsed it. 

That constitutes, in our judgment, in most instances unfair com- 
petitive practices in commerce. 

Mr. Harris. Time will not permit us to pursue this. You talk about 
out-of-pocket cost being a bad thing in one instance as a matter of 
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principle, but it seems to be a very good thing when it applies to 
passenger service. You yourself referred to the $500 million deficit in 
the railroad industry in passenger service. It does disturb me some- 
what, because I know that it is important that the right decision be 
made so we may maintain a strong, healthy transport industry. I am 
strongly for that principle. I just cannot conceive how it can be in the 
interest of the public if we are going to make one industry maintain a 
rate which may be a little higher than it should be or could be to the 
public, in order to maintain another industry in a healthy condition, 
even though the latter industry may be the most inefficient operator 
of any business. 

Mr. Pinkney. I do not think the inefficient operator fares so well 

these days. Let me answer you this way: There is a tremendous 
amount of price competition in this transportation field today. What 
was not stated in connection with those suspension figures is that while 
the Commission suspended a certain percentage of those things, they 
Pee literally hundreds of thousands of rates to go into effect. 
Many of them reduced rates which did not cause a suspension proceed- 
ing. 
There is intense price competition in transportation today. The 
Commission wisely has put a ceiling under it, a floor under it, to pre- 
vent it from going so low as to enable the destruction of competent 
operators, operators needed in the public interest. That floor at the 
present time is somewhere, generally speaking, above the out-of- 
pocket cost level. 

Now they are proposing to permit people to go down to a sharply 
reduced, below-cost level to compete. 

Mr. Harris. You have the same problem as applies to other indus- 
tries; for example, the independent small grocery stores and the 
development of the big chain stores in the country. Practically all 
over the country the larger chain store operators are completely run- 
ning the independent grocery people out of business. 

I do not single out that industry except as an example. We know 
that is true. The reason for it is because the little independent gro- 
ceryman cannot compete with the big operations which are being estab- 
lished all over the country. 

I do not know whether or not we should adopt some policy as you 
have proposed here to keep the little independent grocery boys in 
business, but you know what would happen if we undertook it. 

Mr. Pinkney. But you have a new factor injected when you talk 
about transportation. In the first place, it is a limited-access industry. 
A man cannot go into the trucking business and the railroad business. 

Mr. Harris. But you do not question the fact that the transportation 
industry of the country constitutes a large percentage of the total cost 
which the consumer ultimately must pay. 

Mr. Pinxney. That is right, sir, and that is one of the reasons why 
it must be treated and looked at in a slightly different way than the 
retail grocery business. Whatever happens in transportation, what- 
ever happens to that rate structure, not only affects the transportation 
agencies involved, but it affects shippers, it affects areas, it affects cities, 
regions, everything else, if the rate structure is dislocated. That is 
where discrimination comes in, sir. 
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This proposal, we think, would lead to that sort of disruption. 

Mr. Harris. Thank you very much. As other members have said, 
we could go on indefinitely. When we get-into more specific pro- 
posals on these matters, there will be more exhaustive discussion, be- 
cause it is a matter of importance to the American public. 

I want to join others in thanking you for your presentation here 
today, ably presenting the views of your organization. 

The committee will recess until 10 o’clock tomorrow morning, at 
which time Mr. Giles Morrow, I believe representing the freight for- 
warders, will be the witness. 

(Whereupon, at 4:30 p. m., the subcommittee recessed, to reconvene 
at 10 a. m., Wednesday, September 21, 1955.) 
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WEDNESDAY, SEPTEMBER 21, 1955 


House or REPRESENTATIVES, SUBCOMMITTEE ON 
TRANSPORTATION AND COMMUNICATIONS, OF THE 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 

Washington, D. C. 

The subcommittee met at 10:15 a. m., pursuant to recess, in the 
House Ways and Means Committee Hearing Room, Hon. Oren Harris 
(chairman of the subcommittee) presiding. 

Mr. Harris. The committee will come to order. 

The Chair would like to make this statement, and it is in addition 
to the statement that was made at the opening of these hearings, and 
the statement of the chairman of the entire committee, Mr. Priest, 
immediately following the opening of the hearing. 

There are a great many people representing various segments of 
transportation and matters related to transportation, who are request- 
ing to be heard. There are now many interested parties who are ur- 
gently desirous of filing a statement for the record. It is not the pur- 

ose of this committee to cut anyone off or to deprive anyone Srots 

eing heard or from presenting their views. It was announced, how- 
ever, at the outset, that these preliminary hearings had a particular 
and specific purpose. 

May I again refer to the announcement that was made following 

the action of the committee directing the subcommittee to hold these 
preliminary hearings in recess. We could not get to these hearings 
during the session of the Congress because of the press of other busi- 
ness pending at that time. In view of that action, on Tuesday, August 
2, an announcement was made that this subcommittee would meet dur- 
ing recess— 
to hear a discussion and explanation of the report of the Presidential Advisory 
Committee on Transport Policy and Organization. 
The statement further said that the Secretary of Commerce, who is 
Chairman of the Presidential Advisory Committee; the Secretary of 
Defense; the Director of the Office of Defense Mobilization, who were 
members of that Committee, would appear. 

The statement further said that following the opening presentation 
by the Advisory Committee, one representative from each of the af- 
fected transport industries is being invited to comment upon “the 
basic principles and proposals involved.” 

This hearing, therefore, is not an adversary proceeding at this time. 
It was felt that if a discussion and full explanation was had upon the 
proposal, it would be helpful not only to the members of this commit- 
tee, but all people interested, not only in the transport industry, but 
also in related industries that might be affected. 
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Therefore, we want again to state that this is not an adversary 
proceeding at this time. We did not feel that we could open up the 
record to everyone throughout the United States. If so, we would be 
here from now until following the opening of the next session of 
Congress. 

With the complete and full explanation of those proposing this 
report and those who are immediately and directly affected, all other 
interested parties and other segments of the industry should be in a 
better position to approach the matter when it is considered by specific 
legislation during the next session. 

Therefore, all statements that have been prepared which we are 
urged to put in the record will be received for the files of the committee, 
and will certainly be available for consideration of the Members of the 
Congress, and will be utilized by the members of this committee at 
such times as the hearings get underway next year. 

I wanted to make that statement because some are quite concerned. 
We want you to understand that it is not the purpose to cut anyone 
off or to deprive anyone of an opportunity to be heard. I am sure 
that everyone understands the position of the committee at this time. 

This morning we have scheduled a witness, a representative of the 
Freight Forwarders Institute, Mr. Giles Morrow. 

I might say for the benefit of those who are interested, in order that 
you may know the intention of the committee, that tomorrow we will 
have a representative of the water carriers here. I understand that 
there are various viewpoints among that mode of transportation, just 
as there are in other modes of transportation. Nevertheless we are 
doing the best we can to select one individual whom we think can give 
the viewpoint of at least a part of the industry, as has been done with 
other witnesses heretofore. 

After the presentation of Mr. Thompson’s testimony tomorrow, or 
whenever we conclude at that time, the preliminary hearings at this 
time will be concluded. 

Mr. Morrow, you may proceed. 


STATEMENT OF GILES MORROW, PRESIDENT AND GENERAL 
COUNSEL OF THE FREIGHT FORWARDERS INSTITUTE 


Mr. Morrow. Mr. Chairman, and members of the committee, as the 
chairman has already indicated, my name is Giles Morrow. I am 
president and general counsel of the Freight Forwarders Institute, 
which is the national organization representing freight forwarders 
subject. to regulation under the Interstate Commerce Act. Offices of 
the institute are located in the Perpetual Building, 111 E Street NW.., 
Washington, D. C. 

Freight forwarders, as you know, were the last of the common car- 
rier transportation agencies to be federally regulated. The Freight 
Forwarder Act, known as part IV of the Interstate Commerce Act, 
was enacted May 16, 1942. In most respects, part [V follows the pat- 
tern of parts I, IT, and III of the act, regulating rail, motor and water 
carriers. 

The Interstate and Foreign Commerce Committee of the House 
devoted long and earnest consideration, in the early 1940’s, to the 
problems of the forwarding industry and the proper pattern of regula- 
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tion. A conference committee spent many weeks in ironing out differ- 
ences between House and Senate versions of forwarder regulation. 
On a number of occasions since 1942 this committee has considered 
and reported amendments to the original Forwarder Act. 

Some of the members who now sit on this committee were on the 
committee when the original freight forwarder legislation was being 
considered. Several others, who joined the committee at a later date, 
took part in the formulation of the major amendments to part IV 
that have been enacted. Because the legislative history of freight 
forwarder regulation is recent enough to have engaged the personal 
attention of so many of your members, we have always felt that your 
committee has a particularly good grasp of the problems and activi- 
ties of our industry. 

We are happy to respond to the invitation of the Transportation 
Subcommittee and to comment, to the extent of our ability, on some 
of the basic principles and proposals involved in the report of the 
Presidential Advisory Committee on Transport Policy and Organiza- 
tion as they bear upon our industry. 

In the interest of making a complete record I would like quickly 
to review a few basic facts about the forwarding industry. Breight 
forwarders are specialists in the transportation of less-than-carload 
or less-than-truckload freight. For the line-haul movement they 
utilize the services of underlying carriers, rail, motor, and water. By 
definition, a freight forwarder must assemble and consolidate ship- 
ments—must break bulk and distribute them—and must assume com- 
plete common carrier responsibility for their transportation from 
point of receipt to point of destination. 

For assembly service—bringing the shipments from origins to their 
assembly or consolidation stations—freight forwarders use motor 
common carriers to a large extent. Under the law they are author- 
ized to, and do, make contracts with the motor carriers, governing 
the compensation and the service to be provided. Conversely, they 
utilize motor carriers, on the same basis, to distribute shipments from 
the break-bulk stations to ultimate destinations. 

For the consolidated haul between forwarder assembly and break- 
bulk stations rail and motor carriers, and sometimes water carriers 
are utilized. The “spread” between the carload or truckload rate— 
or in the case of motor carrier service the contract rate—and the less- 
carload or less-truckload rate, affords the margin from which the 
forwarder makes his living and pays his costs. 

The Interstate Commerce Commission has divided the forwarding 
industry into two classes for statistical and reporting purposes. 
Class A forwarders are those having gross revenues of $100,000 or 
more per annum. Class B forwarders are those with less than $100,000 
gross revenues per annum. The class B companies are required to 
make only brief annual reports, while class A companies filed de- 
tailed quarterly and annual reports. 

In the first full year under regulation—the year 1943—some 98 
freight forwarders made reports to the ICC. They divided as fol- 
lows: 54 class A and 44 class B. The class A companies reported 
total gross revenues of $189 million in 1943. 

In the last full year—1954—some 60 class A forwarders reported 
to the Commission. Statistics of class B companies have not yet 
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been released, but they would doubtless number about 30. Gross 
revenues of the class A forwarders in 1954 were $363 million. 

The forwarding industry traditionally operates on a very narrow 
margin of profit. In 1943 the net income of the class A forwarders, 
after income taxes, was $1.3 million. In 1954 the comparable net 
was $3.6 million. 

The increase in the dollar volume of gross revenues of the industry 
over the 12-year period was not matched by an increase in tonnage 
or shipments. The amount of business done, in volume, remained 
fairly constant over the period, with fluctuations up and down, but 
no definite curve. 

Experience under regulation has revealed a number of basic de- 
fects in the law governing freight forwarders. Some of those de- 
fects have been corrected by legislation. Others require attention, 
and one matter in particular I intend to discuss as some length. 

The last major change in part IV of the act was made in 1950, by 
the amendments which clarified the status of freight forwarders as 
common carriers and insured their right to make contracts with their 
connecting motor carriers. Those amendments-solved a good many 
of the riobleat of the industry, but others have appeared and become 
intensified. 

The Cabinet Committee report, which is the subject of this hear- 
ing, deals specifically with one such problem, a problem which is 
basically unregulated competition. That is the problem of greatest 
immediate concern to the industry, and on which we are most com- 
petent to testify. It is the one, therefore, to which I shall devote a 
major portion of my testimony. 

As this committee knows, the Cabinet Committee report is very 

broad in its scope and deals with many different subjects, some of 
which are highly controversial as among the different modes of car- 
riage. That has been emphasized, of course, in the testimony during 
the past 2 days. Each of the carrier groups may be expected to in- 
terpret the basic principles and proposals of the report largely in the 
light of their anticipated effect on their own industry. 
Since the freight forwarding industry utilizes all modes of under- 
lying carriage, the utility and efficiency of its service depends a great 
deal on a healthy and efficient physical transportation plant. Thus 
changes in transportation law can have both an indirect and a direct 
effect on the freight forwarders. But we are, of course, not competent 
to testify regarding the probable effect of such changes on any mode 
of carriage other than our own. That is a very difficult matter to de- 
termine until we understand all viewpoints and objectives. 

It seems to us that the best service we can do this committee at this 
time is to direct our remarks to that provision of the Cabinet Com- 
mittee report which relates specifically to part IV of the act, without 
undertaking to deal with broader aspects of the report. We will be 
in a much better position to understand and evaluate the report, in 
its overall aspects, at some time after we have had an opportunity to 
study and analyze the reasoning and judgment of the iow carriers. 

One reason for stressing our particular problem, as it is dealt with 
by the report, is our apprehension lest this matter which is of such 
vital concern to us become submerged and overshadowed in the con- 
sideration of the broader problems involved. We hope that will not 
happen. We appreciate the concern of the Cabinet Committee with 
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our particular problem, but the problem has been with us for a long 
time and its solution should not be made to depend upon everything 
first being put right in the whole field of transport regulation. 

The specific provision of the report to which I now invite your 
attention is set out under the section captioned “A Modernized and 
Financially Strong System of Common Cocker’ Transportation Must 
Be Maintained.” Under that heading, on page 17 of the printed re- 

ort of the Cabinet Committee, there is a provision titled “Freight 

orwarder Associations.” 

Now, Mr. Priest said yesterday that these hearings had prone 
the objective of indicating the areas of dis: vgreement. No one has yet 
disagreed with the provision to which I now direct your attention, but 
I don’t mean to imply that it is out of the field of controversy. You 
will undoubtedly hear persons who will speak against this provision 
at some later date. 

For convenient reference, the recommendation and supporting com- 
ments are quoted from the report in full text. 


(d) Freight-forwarder associations 


Recommendation.—Provide definite statutory standards for determining which 
shippers or shipper associations involved in consolidation or distribution of 
volume freight on a nonprofit basis for securing lower rates are entitled to 
exempt status. 


Some shipper or shipper associations involved in consolidation or distribution 
or volume freight on a nonprofit basis for the purpose of securing lower rates, 
although termed nonprofit, in fact absorb costs which include overhead, and the 
expenses involved go beyond those paid to a carrier. In effect, this exemption 
opens the way to establishment of nonregulated forwarding enterprises. Defi- 
nite statutory standards should be provided as a basis for determining which 
of such associations are entitled to exemption and which should be subject to 
regulation. 

The freight-forwarding industry strongly endorses the foregoing 
recommendation. It deals with one of the most vital issues confront- 
ing the freight-forwarding industry and its patrons today. If the 
problem i is not resolved, and resolved promptly, by corrective legisla- 
tion, an essential segment of the common carfier transportation indus- 
try may suffer irreparable harm. 

The reason, in summary, is that numerous operations have sprung up 
in recent years, and are increasing at an alarming pace, which claim to 
be exempt from freight-forwar der regulation as shipper’ Ss associations. 
They compete with regulated forwarders for the available tonnage but 
they are subject to none of the rules and restrictions imposed on the 
regulated industry. The only apparent distinction between many of 
these organizations and a regulated freight forwarder is that they call 
themselves associ iations, and claim to serve their members on a non- 
profit basis. 

The Interstate Commerce Commission has found the present law 
inadequate as a means of coping with the situation, and for many suc- 
cessive years has recommended to Congress that the law be changed. 

The organizations to which I refer base their claim to exemption on 
the following provision of part 1V of the Interstate Commerce Act 
(freight-forwarder regulation), the first portion of which is specifi- 
cally pertinent to the problem: 


Sec. 402. (c) The provisions of this part shall not be construed to apply (1) 
to the operations of a shipper, or a group or association of shippers, in con- 
solidating or distribuiting freight for themselves or for the members thereof, 
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on a nonprofit basis, for the purpose of securing the benefits of carload, truck- 
load, or other volume rates, or (2) to the operations of a warehouseman or other 
shippers’ agent, in consolidating or distributing pool cars, whose services and 
responsibilities to shippers in connection with such operation are confined to 
the terminal area in which such operations are performed. 

The foregoing provision was written into the act at the time when 
forwarders were regulated, not as an exemption, but as a directive to 
the administrative agency. It will be noted that the section does not 
use the term “exemption” but states that the provisions of part I\ 
“shall not be construed to apply” to certain activity. 

Section 402 (c) has a very clear and concise legislative history. Its 
intent and meaning should, therefore, be easy to determine. That has 
not proved to be the case in actual practice. _ 

The original drafts of forwarder legislation did not contain any 
reference to nonprofit associations. Section 402 (c) was written into 
the legislation after all hearings were concluded, on the basis of testi- 
mony submitted to the House Committee on Interstate and Foreign 
Commerce by a limited number of shipper groups. It was not in- 
tended as an exemption but, as I have indicated, was included as a 
directive to the administrative agency. In reporting the bill to the 
House of Representatives in 1941, this committee, meaning your 
Committee on Interstate and Foreign Commerce, said : 

Subsection (c), as has been previously pointed out, is a clarifying provision 
rather than an exemption (H. Rept. 1172, 77th Cong., 1st sess., p. 7). 

The previous statement in the report, to which reference is made in 
the foregoing, reads as follows. This is very important I think, as 
showing the intent of this section: 

The definition therefore draws a line of distinction which clearly excludes 
brokers, nonprofit associations of shippers, warehousemen, and pool-car opera- 
tors, as those persons normally operate, since such persons do not do all of 
the things required under the definition to constitute a freight forwarder. In 
order to make absolutely sure, however, that the definition cannot by con- 
struction be held to cover shipper, groups of shippers, and nonprofit associa- 
tions of shippers, consolidating or distributing freight for themselves or their 
members, or to cover warehousemen, pool-car operators, and other shippers’ 
agents engaged in consolidating or distributing pool cars, and not assuming 
responsibility for the through movement of the property, subsection (c) was 
included in this section (p. 6 of the some report). 

It is clear from the foregoing explanation that the committee did 
not intend to exempt from regulation any actual freight-forwarder 
service. The persons referred to in section 402 (c), according to the 
explanation of the committee— 
do not do all of the things required under the definition to constitute a freight 
forwarder. 

What type of activity, then, was the section intended to cover? 
The answer is found in the hearings on the forwarder legislation, for 
the section was incorporated in the bill solely as a result of testimony 
advanced at the hearings. It behooves us, then, to look at that tes- 
timony. 

Although the Senate number (S. 210) was used in the enactment 
of part IV of the act, the House bill, H. R. 3684, was the basis for for- 
warder regulation. During the course of hearings on H. R. 3684, in 
1941, witnesses representing a few groups of paper manufacturers, 
furniture manufacturers, and food manufacturers appeared and asked 
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for a clarification of the definition of a forwarder so as to avoid any 
a rascts that their shipping activity would be regulated. 

Typical of the testimony on the subject was that of Mr. J. P. Buster, 
of Chicago, who said that he represented 2 groups of food manufac- 
turers, 1 consisting of 14 firms and the other of 10 firms. They reached 
their markets, in competition with the big meatpackers, by pooling 
their products in consolidated cars, Mr. Buster said: 

May I state here in behalf of the firms whom I am representing that this traffic 
never did exist as less-than-carload or less-than-truckload freight and according 
to the best information available to me it never will exist as such (hearings, 
H, R. 3684, 77th Cong., 1st sess., p. 326). 


He described their process of pooling as follows: 


The individual firms report to me through the medium of a daily phone call 
the weight they have on order for pool-car shipment to each destination. After 
all firms have reported I issue a report showing the total weight available for « 
such Points, points at which stops will be made to partly unload, approximate 
shipping date, and name of party having greatest weight. The party having 
greatest weight when car is completed loads the car and all other participants 
deliver to the loader place of business. He—the loader—ships the car in his 
name, prepays the freight charges, and selects the route to be used and the con- 
signee or warehouse at destination, but does not issue a bill of lading or freight 
bill to the individual participants, nor does he assume any common-carrier lia- 
bility. He merely invoices parties for that portion of freight charges plus 
5 cents per hundredweight for handling cost (same hearings, pp. 326, 327). 

Now this is the type of testimony Congress had before it when sec- 
tion 402 (c) was inserted in the act. There was clearly no profit motive, 
because one of the group of shippers actually shipped the freight in 
his own name, permitting others to put their freight in his cars to 
make up carloads of freight. There was no holding out to the pub- 
lic because the group was confined to about a dozen manufacturers 
engaged in the same line of business. There was no assumption of 
common-carrier liability because those who joined in the loading 
did not receive bills of lading or any other evidence of responsibility. 
It was a joint, cooperative, nonprofit venture. 

That is a far cry from the type of association that flourishes today, 
largely, we believe, because section 402 (c) provides an attractive loop- 
hole by which to escape regulation. The meaning of the section has 
been stretched far beyond anything that Congress contemplated. 

Many of the so-called “nonprofit associations” today advertise their 
services to the general public, sometimes by full-page spreads in na- 
tional magazines. They issue circulars, handbills, and letters like any 
carrier would. They advise the public of their rate reductions. They 
compare their charges with the published tariff rates of regulated 
freight forwarders. In fact it is standard practice among some asso- 
ciations to charge the shippers the published tariff rates of regulated 
forwarders in the first instance and then “rebate” or refund some of 
the charges after the actual costs are determined. 

These pseudoforwarders issue standard bills of lading to the ship- 
pers who are supposed to be their “members”. They show the “asso- 
ciation” as the carrier on the bill of lading. They issue schedules of 
their charges which are the same as tariffs, although they do not file 
them with the Interstate Commerce Commission. 

In short, there is no distinction between the unregulated operator and 
the regulated freight forwarder except a purely “fictional” or “paper” 
distinction. The unregulated operators solicit their freight in most 
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instances—though not always—under the guise of soliciting “mem- 
bers”. Some do not even indulge that fiction, but at all events it is 
easy to join the club. Memberships are literally peddled for as low as 
a dollar a copy. Membership involves no obligation and its sole pur- 
pose is to secure the services of the “association”. 

I have run across people who say to that story: “So what? If 
these organizations can serve the eer to their advantage, what is 
wrong with it?” The answer runs to the very foundamentals of trans- 
portation policy and regulation. Here is a public agency of transpor- 
tation with no obligation to serve the public, left free to select and 
discriminate and to engage in all sorts of practices that are and should 
be forbidden by law under regulation. 

The advantages which the unregulated operator has over the regu- 
lated industry are obvious. The unregulated forwarder can and does 
“skim the cream” of the traffic, leaving the remainder to the regulated 
operator. He can select the most profitable hauls, leaving the villages 
and waysides to be served by the regulated carrier. He has none of 
the expense of regulation, and of maintaining an organization sufficient 
to cope with the problems of regulation. He avoids the expense of 
publishing and filing tariffs and distributing them to the public. He 
has no statutory obligation to pay claims, but can pass that responsibil- 
ity on to the carriers he uses. He can “rig” his rates to undercut the 
regulated industry at will, and the regulated operator can only change 
his rates on 30 days’ notice, subject to suspension. This type of opera- 
tor can discriminate among shippers, thus creating unfair trade prac- 
tices. He can rebate, give concessions, and engage in all of the other 
practices that regulation is designed to eliminate. 

Now someone may say: “Where was the Interstate Commerce 
Commission while all of this has been going on?” The Commission 
has been concerned about the problem, as I previously have indicated, 
for a long time, and has done what it considered that it could within the 
scope of existing law. The fact is that the law has been construed in 
such a manner that the Commission has been stymied in its efforts at 
corrective action. 

As far back as 1946 the Commission in its 60th annual report to 
Congress, remarked on the increase in the number of so-called “associa- 
tions” since regulation. In every year since that time, right down 
through the 68th annual report, the Cummniaalibt has directed the atten- 
tion of Congress to the growing seriousness of the problem, and for 
the past several years has strongly recommended that corrective legis- 
lation be eae 

The history of the growth of these “associations” can be traced by 
reference to the annual reports of the Interstate Commerce Commis- 
sion. In its 61st annual report, for the year 1947, the Commission said, 
among other things: 

The formation of groups or associations of shippers has increased materially 
since enactment of part IV and many such are now in operation. Information 
received through investigations by our staff and otherwise leaves doubt whether 
these are in all instances the bona fide nonprofit type which the Congress 
apparently had in mind in passing section 402 (c), although some of them may 
well be. 

Operations of this nature may well expand to the point where they will have 


a serious adverse effect upon the stability of the presently regulated agencies 
upon which the general public must depend. [Italics supplied. ] 
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In 1948, the Commission said, in its 62d annual report, that it had 
devoted much attention to the subject of shippers’ associations during 
the year, and that its comments in 1947 were pertinent to the conditions 
which prevailed in 1948, 

The 63d annual report of the Commission, in a section devoted to 
the operations of so-called exempt associations, stated : 


Operations of this character, which are claimed to be exempt under section 
402 (c) of the act, have continued to expand, and numerous complaints have 
been received from freight forwarders caused by losses of traffic to such opera- 
tions. We have investigated a number of these operations, and in many in- 
stances it is difficult to distinguish between the service which a shipper receives 
from them and that provided by regulated freight forwarders. In Pacific Coast 
Wholesalers’ Association Investigation of Status (269 ICC 504), we found that 
the above-named shippers’ association was unlawfully engaged in freight for- 
warding subject to the act. The respondent association obtained an injunction 
in a district court. Until that case is decided, the status of such operations 
under the act remains in doubt, and, in the interim, action by us with respect to 
operations of this general character must largely remain in suspense. [Italics 
supplied.] 


There the Commission made reference to an investigation which it 
initiated to determine the lawfulness of these operations. 

Efforts of the Commission to curb the activities of what it consid- 
ered to be unlawful forwarder operations came to a practical stand- 
still in 1950 after the Supreme Court reversed the Commission’s deci- 
sion in the so-called Pacific Coast Wholesalers case referred to in the 
foregoing quotation. In its report to Congress for the year 1950 the 
Commission said: 


A large part of the freight-forwarder compliance work relates to shippers’ 
associations said to be operating as freight forwarders. This phase of the work 
is in an uncertain state at present because of the decision in United States v. 
Pacific Coast Wholesalers Assn., 338 U. S. 689, decided February 6, 1950. There 
the Supreme Court affirmed the judgment of the District Court for the Southern 
District of California (81 Fed. Supp. 991) enjoining the requirement stated in 
our report in 269 ICC 504. We had found that the Pacific Coast Wholesalers 
Association was operating as a freight forwarder without authority from this 
Commission and admonished it to discontinue such operations. The courts held 
that the association’s operations were of the character contemplated by section 
402 (c) (1) of the act, exempting from part IV the operations of an association 
of shippers in consolidating or distributing freight for its members for the 
purpose of securing the benefits of carload, truckload, or other volume rates. 

A number of associations have been investigated by our staff, and in general 
it is difficult to distinguish between the service which a shipper receives from 
such an association and that provided by regulated freight forwarders. In cer- 
tain instances former principals in forwarder businesses have been found to be 
prominently identified with newly established shippers’ associations. In view 
of the conclusion reached by the courts in the Pacific Coast Wholesalers case 
it is difficult effectively to police and deal with operations of associations 
claimed to be exempt under section 402 (c) (1). In these circumstances, it would 
seem desirable to amend the statutory exemption, making it revocable by this 
Commission where it is found that the group under consideration is not a bona 
fide shippers’ association. 


The Commission again commented on the seriousness of the asso- 
ciations problem in its 65th annual report, for the year 1951, stating, 
and I believe that this is significant: 

Groups and individuals purporting to do business within the purview of this 
provision are increasing in number, particularly since the court decisions to 
the effect that section 402 (c) is not a mere clarifying provision but constitutes 
an outright exemption from the provisions of part IV of the act. 

You will remember that I have already shown, by quotations from 
the report of your own committee, that section 402 (c) was not 
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intended as an exemption. Once the courts had ruled to the con- 
trary the Commission saw no solution other than an amendment of 
the statute. Consequently, the Commission included in its legislative 
recommendations to the Congress, in 1951 and all subsequent years, 
a proposal that section 402 (c) be amended. 

The following very significant statement was made by the Com- 
mission in its report to Congress for the year 1952: 

Unless we are given broader authority than we now have to deal with 
various types of operations that are being carried on under the exemption, a 
segment of essentially for-hire forwarding will continue its growth to the 
detriment of the public interest, and particularly to shippers in large as well 
as small communities which must depend for service upon the regulated 
forwarders. 

The Commission does not often comment with such emphasis on 
needed changes in the law which it administers. 

In its latest report to the Congress, for the year 1954, the Commis- 
sion referred again to the continued growth of self-styled shippers’ 
associations, saying that— 

Shippers become members of these so-called associations merely by turning 
over to them freight for transportation, by signing applications for membership, 
and by paying a nominal sum as an entrance fee. 

When the Commission makes a statement of that character you ma 
be assured that it is grounded on facts within the Commission’s know]- 
edge. But the Commission concluded its report with the statement 
that, in view of the Supreme Court’s decision in the case already 
cited— 

we have not been able to make any progress in dealing with these activities. 


That is where the matter stands today. 

I have reviewed these statements and recommendations of the ICC 
at some length to show that there is sound basis for the reeommenda- 
tion of the Cabinet Committee report on the subject of forwarder 
associations. The problem is not a figment of the imagination of the 
regulated industry, nor is our appeal to you for corrective legislation 
a baseless cry of “wolf.” 

The problem is real, the issue is substantial, and the need for action 
ls urgent. 

It might be profitable to review at a little more length the decision 
in Pacifie Coast Wholesalers’ Association v. United States (338 U.S. 
689), which is referred to with such emphasis in the Commission’s 
reports to Congress. The Pacific Coast Wholesalers’ Association has 
been given a clean bill of health by the Supreme Court, under the 
law as it stands today, and I cite the record of the proceeding solely 
to illustrate the problem which is involved. 

The Commission instituted an investigation, on December 6, 1944, 
to determine whether Pacific Coast Wholesalers’ Association, or its 
directors, officers, or representatives, were violating the Interstate 
Commerce Act. They were operating without a permit. After hear- 
ing, Division 4 of the Commission, on November 26, 1945, found that 
there was no violation, and that the association was operating in the 
manner described in section 402 (c) of the act. 

Upon reconsideration and further hearing the Commission, that is 
the full Commission, found that certain of the services of PCWA 
were not conducted within the meaning of section 402 (c), and that 
the operations of the association were, therefore, unlawful. 
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The Commission’s findings, as reported at 264 ICC 134 and 269 
ICC 504, show that the membership of the association consisted, at that 
time, of some 41 large concerns, located in 7 Western States. They 
were dealers in automotive parts and hardware, ship builders, and a 
bridge and dredging company. Revenue of the association from 
freight charges were well over a million dollars a year, which put it 
at that time, in the middle forties, in the category with the 20 largest 
freight forwarding companies of the country. 

In its initial report the Commission said : 

The evidence clearly establishes that Olson (general manager of this so- 
called association) exercises extensive control over the business of the associa- 
tion and occupies a dominating position over its shipping activities; that he has 
made all arrangements for the assembling, consolidating, forwarding, and dis- 
tributing services, prepares the billing and keeps the freight accounts, and is 
the principal stockholder in the Transport Terminal Co., which consolidates and 
forwards the shipments at Chicago; that he maintains offices at Los Angeles 
and elsewhere; and that he employes the personnel engaged in the operations. 
The director and officials of the association have but little knowledge of the 
actual operations, and have exercised but little, if any, supervision over the 
physical handling of the freight, other than to meet and consider Olson’s reports 
and recommendations and authorize or ratify his undertakings (264 ICC 141). 

At the second hearing, the evidence developed that the association 
handled a substantial volume of freight on which the charges were 
prepaid by nonmembers. The members of the association received 
the “refunds” on these prepaid charges. The Commission said: 

The evidence clearly shows, and it is admitted by the members of the asso- 
ciation and by its general manager, that “refunds” are made to the members 
of a portion of the freight charges paid by nonmember consignors (269 ICC 509). 


From this fact the Commission concluded that— 


the association is serving the consignor in such case rather than the consignee- 
member, and this is so whether the shipments move prepaid or collect. 


The Commission also concluded that— 


Simple logic would dictate the conclusion that in handling shipments on 
which freight is born by nonmember consignors, the association is operating for 
hire and therefore for profit. 


Finally, the Commission found that— 


Since the association’s service has been held out to and performed for the general 
public, it must be held to have assumed the burdens incident thereto, among 
which is responsibility to the shipper for the safe transportation of its property. 

Upon appeal, the United States District Court for the Southern 
District of California reversed the Commission’s decision in the 
P. C. W. A. case (81 F. Supp. 991). The Supreme Court, on Febru- 
ary 6, 1950, in a per curiam decision, affirmed the decision of the dis- 
trict court (338 U. S. 689). Neither Court found any faul with the 
facts as found by the Commission. The Commission’s findings that 
the association served nonmembers; that the association’s members 
received refunds on freight charges paid by nonmembers; and hence 
that the association served the public for compensation; were dis- 
missed with the statement by the Supreme Court that— 

The court (Federal district court) considered as decisive that no shipments by 
the association were ever undertaken except at the behest and for the benefit 
of a member. Looking to the agency between member and association, rather 
than that between buyer and seller, the court saw no reasonable ground for 


ruling that the association was on a profit basis, or that it was holding its service 
out to the general public. We agree (338 U. S. 691). 
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Under this decision, which of course determines the meaning of the 
law until and unless the law is changed, an association of a dozen 
members, if they were large enough, could serve half of the shippers 
of the United States. So long as a member ordered the association, 
as its agent, to serve a iaeeaian there would be no limit whatsoever 
on the number of persons that could be served. 

We are reasonably certain that in enacting part IV of the Interstate 
Commerce Act the Congress did not intend to create a situation in 
which a man is regulated or exempt from regulation depending upon 
whether he chooses to call himself as “association” or a “freight or- 
warded.” And yet that is precisely the result that has come about. 

The Commission said, in its report to Congress for the year 1950, 
that certain former principals in forwarder businesses have been 
found to be prominently identified with newly established shippers’ 
associations. That more of the regulated forwarders have not taken 
advantage of the loophole and converted to exempt operations is a 
tribute to the industry. However, unless the situation is corrected, 
freight forwarder regulation may be destroyed by its own terms. No 
one would have any difficulty in becoming an exempt forwarder under 
the present state of affairs. 

We realize that these hearings are not for the purpose of discussing 
the merits of legislation directed at the problems discussed in the Cab- 
inet Committee report. However, for completeness of the record, I 
would like to point out that legislation regarding the so-called ship- 
pers’ association was introduced in both the 82d and 83d Congresses. 
No legislation has been introduced in the 84th Congress, except, of 
course, the so-called omnibus bill intended to implement the: Cabinet 
Committee report. 

Senator Magnuson introduced bill S. 2718, to amend section 402 (c) 
of the act, in 1952, and it was consolidated for hearing with more than 
30 other bills which were then before the Senate Interstate and For- 
eign Commerce Committee. The transcript of the hearings on those 
bills was printed in a document entitled, “Domestic Land and Water 
Transportation,” consisting of more than 1,700 pages. Testimony 
presented in behalf of the Freight Forwarders Institute, and certain 
other persons, regarding S. 2713, is set out beginning on page 1279 of 
the printed proceedings. 

During the course of those hearings in March of 1952, I made it very 
clear that the freight forwarding industry does not seek to bring about 
the regulation of any bona fide, nonprofit shipping activity of shippers 
or groups of shippers. The position of the industry has not changed 
in that regard. What we advocate is legislation designed to draw a 
clear line of distinction between actual freight forwarder operations, 
and operations which are conducted solely by shippers in consoli- 
dating their own freight for the purpose of obtaining the benefits of 
‘arload or truckload rates. The opposition that then developed in 
1952 was clearly founded on the belief that the wording of the pro- 
posed legislation would have the effect of regulating purely nonprofit 
shipper activity. Just how an exemptions clause can regulate anyone 
at all was not made clear on the record. 

As you probably know, very few of the large group of bills on which 
the Senate committee held hearings in the 82d Congress were reported 
or passed. The freight forwarder bill died in committee, along with 
its companion bills. 
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Congressman Wolverton introduced H. R. 4503 (by request) in the 
83d Congress. That bill, which by its terms seemed to follow the 

cotimmaaiiions of the Interstate Commerce Commission, was also 
designed to amend and clarify the provisions of section 402 (c) of the 
act with regard to shippers’ associations. No hearings were held on 
H. R. 4503. 

Now, in conclusion, at the risk of repeating some of the things I 
have already said, I want to emphasize, as strongly as I can, that the 
unregulated competition created by certain so-c: alled nonprofit asso- 
ciations, is having a serious adverse effect upon the regulated freight 
forw: arding industry. Hardly a week goes by that some member of 
the Freight Forwarders Institute does not call my attention to the 
institution of some new operation claiming exemption from freight 
forwarder regulation. I have had complaints or information con- 
cerning the operations of almost a hundred such organizations. That 
almost matches the number of regulated freight forwarders. 

The Interstate Commerce Commission has specific information in 
its files, I am sure, about most of these organizations, and at the proper 
time I am sure they will advise this committee. 

It is not for me to say, and I do not charge, that every one, or any 
particular one, of the organizations about which I have received in- 
formation is operating unlawfully, or in a manner that violates the 
spirit or intent of part IV of the act. Every man is entitled to his day 
in court, and to a determination of his rights in the manner provided 
by law. But we have a situation now where no such determination is 
being made. Each operator decides for himself whether he will set up 
his operations in purported compliance with the “exemption” or in 
the manner provided by law for the initiation of a regulated forwarder 
service. History tells him that no one will challenge his decision. 

The Interstate Commerce Commission, as I have indicated by 
quotations from its reports to Congress, has investigated scores of 
these so-called exempt operations. But the matter does not go beyond 
the area of investigation because the Commission, confronted with 
the decisions of the courts in the Pacific Coast Wholesalers’ ‘ase, which 
I have described, feels that it would be fruitless to bring another test 
case in the courts. The Commission has turned to Congress for action, 
and that is where we must base our hopes for a correction of the 
situation. 

Transportation policy means nothing if it is defeated by specific 
provisions of law which conflict with and override its terms. How 
can the Commission or any other agency preserve the inherent advan- 
tages of a regulated industry if half of the industry ese apes the regu- 
lation and destroys those advantages ? 

Can anyone expect the ICC to ‘promote sound economic conditions 
in the freight forwarding industry when it has no jurisdiction over 
large and opportunistic elements of the industry? How can reason- 
able charges be maintained by the regulated segment of the industry 
when faced with cutthroat competition of fly- by-night oper ators ¢ 
These questions answer themselves. They frame a very bad situation. 

When this committee before which I now appear reported for- 
warder legislation in 1941 it said in its report: 

The committee believes that immediate legislation is the logical and only 
effective means of preserving the freight-forwarding industry, and retaining for 
the shipping public the inherent advantages of this mode of transportation 
(Rept. 1172, 77th Cong., Ist sess., p. 5). 
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The committee had no way of knowing then that the legislation 
contained a self-defeating provision that would destroy, aanie than 
preserve, the inherent wren of freight-forwarder transporta- 
tion. It has now become clear that if the purposes of regulation are 
to be achieved, those provisions which permit large segments of the 
industry to escape regulation must be changed. 

No segment of public transportation has a vested right to favored 
treatment under the law, but the longer a discriminatory provision is 
allowed to stand, the harder it is to correct. Already the practices I 
have described have gained such momentum that any effort to correct 
them may meet with stiff opposition. That should not be permitted 
to stand in thet way of justice and equity. The regulated segment of 
the freight-forwarding industry should not lose its right to fair and 
equal treatment by adverse usage. 

We urge that steps be taken properly and clearly to define the ac- 
tivity which is subject to regulation under part IV of the act, and that 
which is excluded as not being actual freight forwarding, at the 
earliest practicable date. 

That concludes my statement, Mr. Chairman. Thank you very 
much, 

Mr. Harris. Thank you very much, Mr. Morrow, for a very inter- 
esting statement of the problem which you have presented to the com- 
mittee today in connection with the Presidential Advisory Commit- 
tee’s Report on Transport Policy and Organization. 

As you stated in your paper, you have appeared before this com- 
mittee on previous occasions. I think every member will agree that 
you have always shown that you are familiar with the subjects that 
you have presented. 

There may be some questions by members of the committee, although 
you have fully covered the problems presented here. The chairman 
of our committee, Mr. Priest, probably has some questions, and we 
will give him the first opportunity. 

Chairman Priest. Mr. Chairman, I agree with you that Mr. Morrow 
has fully covered the subject. 

Most of your remarks, if not all of them, are directed largely to 
402 (c) of the present act. 

Mr. Morrow. Yes, sir. 

Chairman Priest. I am looking at page 8 and page 9, Mr. Morrow. 
I recall some of the amendments to the act, particularly the 1950 
amendments. I believe we had this matter up for some discussion at 
that time. However, I believe the amendments in 1950 did not affect 
section 402 (c). 

Mr. Morrow. That is correct, Chairman Priest. They did not di- 
rectly affect it. However, to the extent that those amendments clari- 
fied the definition of a forwarder as a common carrier, they should 
have drawn an even clearer line of distinction between exempt and 
nonexempt operations. Unfortunately, that didn’t come about. 

Chairman Priest. The effect of a clarifying definition, as you see it 
and as you have cited numerous instances from experience, did not 
remedy the situation which you feel is very detrimental to the freight 
forwarding industry ? 

Mr. Morrow. That is precisely correct. 

Chairman Priest. The report of the Cabinet Committee, without of 
course being specific, made recommendations as to clarifying the law 
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in that respect. Their recommendation as you quote it on page 6 of 
your statement is that the law should be amended to— 

Provide definite statutory standards for determining which shippers or shipper 
associations involved in consolidation or distribution of volume freight on a non- 
profit basis for securing lower rates are entitled to exempt status. 

When the committee had the original bill before it, I think as you 
properly pointed out on page 10, followed the reasonin described 
there in the process of pooling. Experience has show n, I judge from 
your testimony, that this formula, if you might call it that, or this 
method of procedure, as you quote it on page 10, has not been followed. 

Mr. Morrow. That is correct. 

Chairman Priest. A great many pooling operations, according to 
your statement, I believe, advertise and offer their services to the 
public. 

Mr. Morrow. Yes, sir. 

Chairman Priest. That is the present-day experience. 

Mr. Morrow. Yes, sir. 

Chairman Primst. Yet they are exempt from any regulation under 
part IV of the Interstate Commerce Act. 

Mr. Morrow. Yes, sir. 

Chairman Priest. So far as your statement indicates, you still 
would have no objection to the process or procedure as stated before 
the committee and as you quoted on page 10 of your statement. 

Mr. Morrow. That is entirely correct. There is no desire on the 

art of the freight-forwarding industry to interfere in any way with 
Shas fide shipper activity. If 2 shippers or 3 shippers or a dozen 
shippers can put their freight together in one carload in a truly coop- 
erative effort and save themselves freight charges, that is their perfect 
right and it should not be interfered with in any way. That is what 
was in contemplation when section 402 (c) was enacted. We did not 
speak against that section then because we thought it had a good pur- 
pose, although we thought it was rather unnecessary, because these 
people would not meet the test of a freight forwarder under the defini- 
tion, in any event. It just didn’t w ork out as anticipated. We found 
individuals with the obvious motive of making a profit from trans- 
portation organizing so-called cooperative associations. Many of 
them are not associations of shippers; they are the enterprises of am- 
bitious individuals whose motive is to make money on transportation, 
They go through the motions of organizing a co-op, and we have an 
unregulated freight forwarder in competition then with the regulated 
industry. 

Chairman Priest. And, as you pointed out on page 11, a great 
many times such an organization, association, or pool, or whatever 
you want to term it, advertises for business and compares its rates 
with other rates, and shows that it can give a lower rate, and yet is 
not subject to regulation. 

Mr. Morrow. That is correct. 

Chairman Priest. In substance, that is the one point in the en- 
tire Cabinet Committee report which you believe, from your view- 
point, needs the attention of this committee and of the Congress, 
that is, to clarify 402 (c). 

Mr. Morrow. Yes, sir, definitely. 








200 TRANSPORT POLICY AND ORGANIZATION 


Chairman Priest. The clarification, as I understand it from your 
statement, would be made necessary largely because of the courts’ in- 
terpretation of the intent of 402 (c). 

Mr. Morrow. Yes, sir; that is correct, and the application of that 
interpretation to the current situation. 

Chairman Priest. Mr. Chairman, I believe that is all. I think 
this is a question the committee must consider, in view of the history 
of freight forwarders as common carriers and in view of what Mr. 
Morrow has cited here as the experience following the court decision. 

I believe I have no further questions at this time. 

Mr. Harris. Mr. Hale? 

Mr. Hate. Mr. Morrow, you were disturbed about section 402 (c) 
before this report appeared ? 

Mr. Morrow. Yes, sir; for quite a number of years. 

Mr. Hate. But the report serves further to emphasize the problem, 
is that correct ? 

Mr. Morrow. Yes, sir. I think the report correctly appraises the 
problem and directs it to the attention of Congress. 

Mr. Hate. There is really nothing in the report that you quarrel 
with at all? 

Mr. Morrow. Insofar as other provisions of the report are con- 
cerned, they do affect the freight-forwarding industry in many re- 
spects. The industry, however, up to this point has not taken a posi- 
tion with regard to other basic provisions. As I pointed out, the 
first and most important impact of changes in policy and changes in 
ratemaking law and other ieee advocated by this report, will be 
on the physical carriers that the freight forwarders utilize. We may 
get an indirect effect. 

Mr. Hates. The effect of the other recommendations on the freight 
forwarders would be indirect? 

Mr. Morrow. They would be both indirect and direct. Perhaps the 
most important impact would be indirect, but they would have a 
direct bearing, of course, on our rates. Our rates are constructed in 
the same way that the rates of all of the other carriers are constructed, 
and they must meet the same tests. They would be affected by any 
changes in the suspension power or in the Commission’s power to de- 
clare rates unlawful. But we simply do not have a position at this 
time on what the effect of those changes might be on our industry, 
directly or indirectly. I think at a later date, after we have had an 
opportunity to understand fully what the effect may be on the physi- 
eal carriers, we will be in a position to, and will come in and state a 
position on specific legislation which may be introduced. 

Mr. Hater. Does H. R. 6141 amend section 402 (c) ? 

Mr. Morrow. Yes, sir. 

Mr. Hate. Is H. R. 6141 satisfactory to you in that respect? I 
realize that I am ahead of the game a little on this. We are not having 
a hearing on legislation. But still 





Mr. Morrow. I would have to answer you this way, Mr. Hale: We 
have not analyzed and stated an industry position on the precise 
language used by the bill to change section 402 (c). That language, 
however, is almost identical, if not identical, with bills introduced 
in previous Congresses on this subject. It doesn’t differ too much 
from the language of the bill introduced by Senator Magnuson on 
which hearings were held in 1950. That language, while it was satis- 
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factory to our industry, was highly unsatisfactory to a great many 
shipping interests. They thought the language was inappropriate to 
do the job. 

Our industry at that time agreed, and I also stated from the witness 
stand, that if the language was unsatisfactory we would be perfectly 
willing to consider language which would be satisfactory to all in- 
terests, so long as it accomplished the objective we had in mind. We 
thought it was a sound objective, which could not be seriously objected 
to by anyone. 

So we are still in that same position. We are not vitally concerned 
with language. I think the language used in H. R. 

Mr. Hate. I am sorry. You are not vitally concerned with what 
language ¢ 

Mr. Morrow. With the language used to implement the report. I 
am sure we would not object to the language used in H. R. 6141— 
I am not sure of the number—we would not object to that language, 
but at the same time we would not object to other language which 
might be more satisfactory to some of the other interests, because 
we know from past experience that the language used which has 
been lifted from previous bills will be highly controversial. We would 
be happy to have someone come forward with language which would 
be satisfactory to other interests, but at the same time which would 
accomplish our objective. 

If the matter comes to hearing, we ourselves might have language 
to suggest which we think would be more satisfactory. We have 
made an earnest effort to consult with the interests who oppose these 
changes since the hearings were held on the Senate side some years 
ago. We have not made a great deal of progress, but I think there 
is earnest desire on the part of everyone concerned with this problem 
to see an equitable solution worked out. 

The disagreement which has occurred in the past has been largely 
disagreement over words used. Just where should the line be drawn ? 
It is not an easy problem to define precisely what activity is nonprofit 
and what is freight forwarding. 

The reason is that freight forwarding is not a physical means of 
carriage. You can’t describe it in terms of facilities used. You must 
describe it in terms of what is done, in terms of action. So it becomes 
very difficult to draw a line between regulated and unregulated 
activity. 

Mr. Hatz. The difficulty is entirely one of definition. 

Mr. Morrow. Yes, sir. 

Mr. Hate. Your testimony is encouraging to the extent that it 
directs our attention to a rather narrow issue. I should think it 
might be susceptible of solution. 

Mr. Morrow. Your statement is encouraging to me, Mr. Congress- 
man, because we certainly hope that it is. 

Mr. Hate. That is all, Mr. Chairman. 

Mr. Harris. Mr. Klein ¢ 

Mr. Kirin. No questions. 

Mr. Harris. Mr. Dolliver? 

Mr. Dotiiver. The problem to which Mr. Hale referred, the ques- 
tion of definition, is always one of the very difficult problems in legis- 
lative enactment. 

Mr. Morrow. Yes, sir; I have found it so in my experience. 
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Mr. Doxtiver. I seem to recall that when the Freight Forwarding 
Act and the amendments thereto were adopted, we thought we were 
approaching and meeting the very problem which now has arisen 
again, is that not true? 

Mr. Morrow. That is entirely correct. Very serious attention was 
devoted by this committee to that specific problem, as I pointed out. 

Mr. Doxutver. We thought we had arrived at a fairly definite 
solution to the problem, as I recall it. 

Mr. Morrow. Yes, sir, you did; and I think you had a right to. It 
is just one of those things that went wrong. 

Mr. Dotttver. Perhaps this is a repetition of the experience that 
legislative bodies so often encounter, where courts interpret the 
language of the legislative enactment in a way that was not contem- 
plated or anticipated by the legislature; is that true? 

Mr. Morrow. I think it is perfectly clear and perfectly obvious that 
that is what occurred here. The court, looking at the language of the 
law rather than at the intent of the legislators, put its own interpre- 
tation on the words, which was different from the interpretation 
which was in the minds of the Members of Congress. 

Mr. Dottiver. That is all, Mr. Chairman. Thank you. 

Mr. Harris. Mr. Granahan ? 

Mr. GranaHAN. No questions. 

Mr. Harris. Do you have any questions, Mr. O’Hara? 

Mr. O’Hara. No questions. 

Mr. Harris. Mr. Rogers? 

Mr. Rocrrs. No questions. 

Mr. Harris. Mr. Derounian ? 

Mr. Derountan. No questions. 

Mr. Harris. Mr. Dollinger ? 

Mr. Doturncer. No questions. 

Mr. Harris. Mr. Flynt? 

Mr. Fiynt. No questions. 

Mr. Harris. Mr. Morrow, I was much interested in your statement 
and your explanation of the function of the freight forwarders asso- 
ciations in interpreting this one particular recommendation of the 
advisory committee’s report to which you have referred. 

I wonder if you might advise the committee whether or not you or 
your organization was invited to comment on this problem of trans- 
port policy during the course of the Advisory Committee’s study. 

Mr. Morrow. There was no official invitation. I was aware of the 
fact that comments had been invited. The Freight Forwarders Insti- 
tute as such did not submit suggestions to the Presidential Advisory 
Committee, that is, it was not done through my office. I have pre- 
pared in the past a great deal of material on this subject which is in 
the hands of the members of our governing body 

Mr. Harris. Who is your governing body ? 

Mr. Morrow. Our governing body is a board of directors headed 
by Mr. Morris Forgash, president of the Universal Carloading & Dis- 
tributing Co. 

It seems quite obvious from what the committee concluded in its 
report that it did consider material which undoubtedly originated 
with the Freight Forwarders Institute, but there was no official trans- 
mission of such information. It got to that Advisory Committee’s 
attention in some manner which is not known to me. 
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Mr. Harris. Of course, the thought occurred to me from what you 
said a moment ago that you had had an opportunity to comment on it 
and perhaps might have had something to do with that particular 
recommendation, in view of the fact that it concurred with legislation 
that you had heretofore proposed. 

Mr. Morrow. I would like to take credit for having written that 
provision, which I consider very sound, but I am sorry to say that I 
cannot officially take credit for doing it, because I did not submit it to 
the Advisory Genuine. 

Mr. Harris. I am sure it must be encouraging to the Freight For- 
warders Institute that a Cabinet level advisory committee, after their 
task force study and investigation and consideration of it, sees eye to 
eye with you on the proposal. 

Mr. Morrow. It certainly is encouraging to us. . It indicates that 
they gave very serious consideration to our problems. 

Mr. Harris. You made it very clear that you did not wish at this 
time to get into the controversies that have naturally arisen between 
various modes of transportation in view of this report. 

Mr. Morrow. Yes, sir. 

Mr. Harris. I assume, however, that the question of rates and 
other matters involved which are fundamental in the transportation 
industry, directly affect your industry. 

Mr. Morrow. Very much so. 

Mr. Harris. In other words, as a matter of procedure under the 
principles of the Interstate Commerce Act, which are recognized in 
this report, I believe, the rates are established by either the motor 
common and contract carriers or the rails. Your business then is 
dependent upon those rates is that true? 

Mr. Morrow. Yes. Our livelihood is dependent upon two basic 
factors. It is dependent upon the rate structure of the carriers we 
use, and also upon our own rate structure which brings in our revenues. 

Mr. Harris. Do you publish rates yourself? 

Mr. Morrow. Yes, we publish rates in precisely the same manner 
as the other carriers. You see, our rates are all less-than-carload 
rates. We are not authorized by definition to handle anything but 
less-than-carload freight. Our rates, therefore, are on approximately 
the same level, nationwide, as the less-carload rates of the railroads 
and the less-truckload rates of the motor carriers. All three agen- 
cies—the motor carriers, the railroads, and the freight forwarders— 
are competing for less-than-carload business. 

Mr. Harris. Do freight forwarders themselves go out to individual: 
shippers and solicit business from them ? 

Mr. Morrow. Yes, sir. 

Mr. Harrts. I was under the impression that you entered into a 
contract with motor carriers to go out various places and obtain the 
products and bring them in. 

Mr. Morrow. That is not correct. We do make contracts with mo- 
tor carriers to physically bring in the freight, but not so solicit the 
freight for us. We use, in turn, the carload rates of the railroads or 
the truckload rates of the motor carriers, that is, in cases where we do 
not make contracts. As you can see, we are concerned with a fair and 
equitable carload rate structure, because that is what we use. That 
is our cost. We are concerned with a just and reasonable LCL rate 
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structure because that is what brings in our revenue. That is our 
basis of rates. 

Mr. Harrts. I am trying to get some additional information on the 
point recognized in the Advisory Committee report to which you have 
referred : the distinction between the freight forwarder and the ship- 
per or shippers’ association who through the voluntary method join 
for the purposes of obtaining lower rates to themselves. 

The report says: 

Some shipper or shipper associations involved in consolidation or distribution of 
volume freight on a nonprofit basis for the purpose of securing lower rates, al- 
though termed nonprofit, in fact, in fact absorb costs which include overhead— 
that was a statement that you did not read a while ago but it is in- 
cluded your the statement— 


and the expenses involved go beyond those paid to a carrier. 


I was wondering how this report distinguishes the difference be- 
tween, say, a shipper and a shipper association referred to as a legiti- 
mate freight forwarder. 

Mr. Morrow. I cannot throw very much light on the meaning of 
that language you just read. I suppose what the committee had in 
mind was the type of expenses that I referred to as advertising, as 
solicitation, and as just simply setting up a going concern. I read 
from the testimony of one of the witnesses who appeared and per- 
suaded your committee to write 402 (c) into the law in 1941. He 
pointed out that they had no going organization; that just by tele- 
phone they found out who had freight, and they brought it together 
and put it in a car. 

Now we have a type of operation which has an organization just 
like any other freight forwarder, the same type of overhead. They 
have salesmen on the street. They have advertisers. They have a 
publicity department. Those are costs that go far beyond the costs 
that you would expect a group of shippers to incur if they simply put 
their freight together and sent it down to the railroad and paid the 
railroad the carload rate, and then shared that cost among them. 
That is a true cooperative shipper type of activity. There really 
should be no overhead. There should be no advertising expenses. 

Why should an organization of shippers, set up with the idea of 
saving themselves some money by pooling their freight, advertise for 
more freight or more members? Why should they have rate sheets 
which would be widely distributed? They mail them all over the 
United States. That, I suppose, is what the committee had in mind 
in saying that they absorb costs which go beyond the cost paid to the 
underlying carriers. 

Mr. Harris. In other words, if I understand, you think there would 
be little difficulty in providing statutory standards for determining 
which shipper or shipper association involved in consolidation or 
distribution of volume freight on a nonprofit basis, are entitled to 
the exempt status? 

Mr. Morrow. On the contrary, I think there will be considerable 
difficulty in devising language which will accomplish exactly that 
yurpose. As I indicated to Mr. Dolliver a minute ago in response to 
his questioning, legal definitions are always difficult to draw. We 
thought, as your committee did, I am sure, that in the act of 1942 
a clear line of distinciton had been drawn, because 402 (c) uses 


+ ERS iE 


ant pees 





TRANSPORT POLICY AND ORGANIZATION 205- 


language “For the purpose of securing the benefits of carload, truck- 
load, or other volume rates.” It uses the language, “on a nonprofit 
basis.” But the language “on a nonprofit basis,” it has become clear 
is notenough. You can have profit in an organization in many ways. 
Somebody is organizing these associations for the purpose of makin 
a living, whether you call it a profit or whatever you call it. Enter- 
prising individuals are going into the transportation business. At the 
same time they are saving some shippers some money. 

What language can be substituted which will draw that line is the 
big problem. Iam not sure that the language used in the implement- 
ing bills which have been itnroduced is the proper language or the 
best language. 

We are giving serious study to it. We assume others will do so, 
and that you will receive suggestions for changes in that language. 

Mr. Harris. I think it is very clear what this language means, and 
I think it will be very interesting to see how we might approach the 
problem. I though when you started out that this might be the one 
area in which there might be agreement. But as I understand it, you 
very definitely feel that there are those who are opposed to this. 
recommendation. 

Mr. Morrow. Yes, sir. 

Mr. Harris. Of course, at the proper time they will be given an 
opportunity to state their opposition. 

Mr. Morrow. Yes, sir. This subject is on the docket-of the Trans- 
portation Committee of the United States Chamber of Commerce. I 
expect to talk to some of the people over there about it this afternoon. 
It is being considered by a good many organizations around the coun- 
try, and it is a controversial subject. But the controversy is primarily 
one of finding language to accomplish the purpose. Very few people 
object to making this line of distinction that the Cabinet Committee 
recommends, but many people disagree as to how you can do it. 

Mr. Harris. The principle involved here, as I understand it, as it 
was discussed by other witnesses yesterday and the day before is the 
problem confronting the transport industry regarding those who are 
regulated as against those who are not properly regulated. 

Is that the problem which you present here today and which you see 
in this report ? 

Mr. Morrow. It is a part of that basic problem which runs through- 
out this report. 

Mr. Harris. You are not in a position at this time to get into the 
controversy with reference to the proposed change in the principle 
of rate-making, volume rates, and so forth? 

Mr. Morrow. No, sir; we are not prepared to state a position on 
that. 

Mr. Harrts. Mr. Priest has a question. 

Chairman Priest. Mr. Morrow, do you have any estimate of the 
number of what you have termed nonprofit associations in existence 
today ? 

Mr. Morrow. I estimate the number to be in the neighborhood of 
100, perhaps a little more. I have no way at all of knowing what 
volume of business they may do. The one case in which we have any 
evidence of size is the P. C. W. A. case, and, as I indicated, there the: 
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revenue from transportation of that one organization were more 
than a million dollars a year. 

Chairman Priest. You made a reference also to certain newspaper 
and magazine advertising carried on by nonprofit shipper associa- 
tions. Do you have a copy of one or more of those typical ads which 
you might furnish the committiee for our files? 

Mr. Morrow. Yes, sir; I have. In doing so, I wish to reempha- 
size what I said in the course of my testimony, namely, that I do not 
charge that these organizations are operating unlawfully. 

Chairman Priest. I understand that. 

Mr. Morrow. It might be found, if they had an ees to pre- 
sent their case to an administrative agency or the courts, that they 
are perfectly legitimate operations. But I do have here I think the 
most typical example, a full-page advertisement from the Traffic 
World by a so-called association. It is rather an old one, May 29, 
1948. I have here a printed brochure in which another association 
advertises for members, and includes a post card for prospective mem- 
bers to respond. 

I would be glad to leave those for the committee files. 

Chairman Priest. Thank you very much. I simply wanted to ex- 
amine what sort of offer the associations were holding out to prospec- 
tive shippers. I fully agree with you and fully understand that you 
were not charging that it was illegal at all under the act. 

Mr. Morrow: That is correct. 

Chairman Priest. The question of definition and of adequate lan- 
guage, you have already emphasized, presents to this committee a 
rather complex problem of language. I was anxious to see some of 
the advertising carried by the cooperative associations. 

Mr. Morrow. Yes, sir. 

(The documents referred to were filed for the information of the 
committee.) 

Chairman Priest. Mr. Chairman, that is all I have. 


Mr. Harris. If there are no further questions, thank you very much, | 


Mr. Morrow. 

Mr. Morrow. Thank you. 

Mr. Harris. The committee will recess until 10 o’clock tomorrow 
morning. 

(Whereupon, at 11:40 a. m., the committee recessed, to reconvene 
at 10 a. m., Thursday, September 22, 1955.) 
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THURSDAY, SEPTEMBER 22, 1955 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND COMMUNICATIONS, 
OF THE COMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D.C. 

The subcommittee met at 10:10 a. m., pursuant to recess, in the 
House Ways and Means Committee Hearing Room, Hon. Oren Harris 
(chairman of the subcommittee) presiding. 

Mr. Harris. The committee will come to order. 

The Subcommittee on Transportation and Communications of the 
Interstate and Foreign Commerce Committee meets this morning to 
continue the hearings on the report of the Presidental Advisory Com- 
mittee on Transport Policy and Organization. 

The concluding witness to appear before the committee during these 
preliminary hearings at this time will be Mr. Chester C. Thompson, 
president of the American Waterways Operators, Inc. 

Mr. Thompson, we are honored to have you before the committee, 
and we shall be glad to have your statement at this time. 


STATEMENT OF CHESTER C. THOMPSON, PRESIDENT OF THE 
AMERICAN WATERWAYS OPERATORS, INC., ACCOMPANIED BY 
JOHN H. EISENHART, GENERAL COUNSEL AND SECRETARY- 
TREASURER, THE AMERICAN WATERWAYS OPERATORS, INC. 


Mr. Tuomrson. Thank you very kindly, Mr. Chairman. 

As you have indicated, my name is Chester C. Thompson. I am 
president of the American Waterways Operators, Inc., a national asso- 
ciation of domestic water carriers and operators, serving all of the in- 
land rivers, intracoastal canals and waterways, the bays, sounds, and 
harbors of the United States. 

The association maintains its principal office at 1319 F. Street NW.., 
Washington, D. C. The members of the association constitute a sub- 
stantial and important factor in the national transportation system 
and, as such, are an important element in the national defense pro- 
gram. 

Mr. Chairman, for the knowledge of the committee and for the rec- 
ord, I would like to say that the gentleman to my left is Mr. John 
H. Eisenhart, Jr., general counsel and secretary-treasurer of the Amer- 
ican Waterways Operators. 

Under the constitution and bylaws of this organization, matters of 
policy, particularly those affecting legislation, are determined by its 
hesatt of directors, which consists of 31 members. These directors 
represent all classes, types, and sizes of inland water carriers and 
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operators serving all of the navigable inland waterways and harbors 
of the Nation. 

The board, at its quarterly meeting on May 11, 1955, voted unani- 
mously to oppose the Presidential Advisory Committee report and 
recommendations, as well as any legislation that might be introduced 
to implement them. 

Perhaps it is appropriate to ask “Why was there an Advisory Com- 
mittee report in the first place?” “Why are we here?” The facts, as 
I have been reliably informed, are that the administration—at the 
highest level—was approached late in 1953 or early in 1954 by repre- 
sentatives of the rail carriers and urged to do something, and to do it 
quickly, with respect to the “railroad problem.” A substantial num- 
ber of papers, all documented, were furnished in support of this plea, 
all having to do with the inroads that competitors were making on 
railroad traffic, subsidization of these competitors by the Federal 
Government, and the need for more “managerial discretion” on the 
part of the railroads. 

Just what are these “railroad problems” and what can the Congress 
or their competitors do about them? It must be admitted that the 
biggest problem of the rail carriers probably is the terrific losses they 
are obliged to assume on passenger train operations. These losses 
have been steadily increasing—at least for the past decade—and, ac- 
cording to the Interstate Commerce Commission, they were approxi- 
mately $700 million in 1954. Surely inland water transportation, 
which handles freight exclusively—no passengers, no mail, no baggage 
and no express—cannot be charged with having any part in creating 
these huge operating deficits. 

The railroads have long contended, and the Presidential Advisory 
Committee supports them in it, that the Interstate Commerce Act is 
old, archaic, and not realistic.under present economic conditions. 
This actually means that the monopoly the rail carriers enjoyed for 
so many years has been and is slipping away and that the Govern- 
ment—which means the Congress—should do something to reinstate 
it. It is a fact that those railroads of the Nation most directly 
competitive with inland (barge) Papeporrstien are among the most 
prosperous in the country, notwithstanding their heavy losses on pas- 
senger and “head-end” traffic. 

Are the railroads really as “bad off” as they claim? Official records 
appear to indicate and prove the contrary. They are moving more 
tons of freight than ever before in a peacetime economy and their 
earnings’ records, the prices of their stocks and of their bonds, all 
clearly show a generally healthy economic climate. Permit me to 
reiterate that if there is currently a “railroad problem,” it must be of 
their own making and was not caused by water carrier competition. 

To begin with, inland water carriers transport only 6 or 7 percent 
of the available freight traffic. Following World War II iis up to 
the present time, the railroads, in a series of paid advertisements and 
otherwise, boasted of their performance during the years of that con- 
flict and stated they moved by far the largest portion of military 
traffic—both passenger and freight—and that was very true. Surely a 
system of freight carriage that handles not over 7 percent of the total 
available traffic is not a serious competitive threat, unless the old 
axiom that “the tail cannot wag the dog” is no longer true. Allowing 
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for the inroads made by the most progressive trucking industry— 
which, of course, has spoken effectively for itself—the railroads are 
still in a very enviable competitive position. 

It must always be remembered that the rail carriers, in order to 
make reasonable profits and returns on invested capital, must first 
absorb the losses of hundreds of millions of dollars on their passenger 
train services. There is only one way this can be done, and that is 
by casting these tremendous losses upon the “financial shoulders of 
freight traffic shippers. Thus, it is obvious that despite all their com- 
plaints about competitors, the freight business of the railroads is and 
for many years has been a most profitable undertaking. 

There has been unrefuted testimony before the Interstate Com- 
merce Commission in several of the so-called general rate increase 
cases that the railroads are suffering from overcapitalization. This 
being so, naturally the percent of return on investment is improperly 
reduced. This is a matter for railroad management to explain before 
it comes forward with a program such as the one which has brought 
about the present problem. Again it has been testified to and not 
refuted that in many pal aytin er: in the congested East and 
West sections of the country and perhaps in some instances the 
midcontinent area—railroad costs for archaic methods of terminal 
operation are unnecessarily eating into their profits. 

Anyone who has followed railroad cases before the Interstate Com- 
merce Commission for many years knows that railroad management 
is most amenable to economic pressure of large shippers. The result is 
hundreds of rate reductions on particular commodities, either on an 
area-wide basis or on a point-to-point basis, with resultant dissipation 
of carrier revenue. Such economic pressure is quite all right under 
the American system of doing business when properly applied, but a 
consideration of the cases will show that the railroads’ handling of 
this problem has been anything but sensible. 

In addition to the rate reductions themselves which are directed 
toward eliminating competition, as well as favoring certain shippers, 
examination of railroad operations will show that most of these are 
in fields of transportation where they are the least suited form of 
transport to render the service required. That is, everyone who has 
even brushed against the problems of transportation in the United 
States knows that regardless of rail policy, there is a place for each 
form of transportation—air, truck, pipeline, bus, and water. It fol- 
lows axiomatically that each of these can perform some services bet- 
ter than others. The railroads’ failure to recognize this contributes 
materially to their present position. 

Finally, with regard to the national transportation policy as now 
written in the Interstate Commerce Act—which policy I propose to 
discuss in further detail later—what of its administration by the 
Interstate Commerce Commission? It can be clearly demonstrated 
that the Commission’s present administration of the policy is such 
that it aggravates the so-called competitive situation, principally to 
the detriment of the water carriers. If anything, the present policy 
should be rewritten with stronger mandates to the Interstae Com- 
merce Commission as to how it should be administered. 

In summing up this introductory discussion with regard to the rail- 
roads’ contention that competition has brought “dark days” upon 
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them, again it is stated that it is not competition. It is the passenger 
train problem; overcapitalization ; the archaic costly terminal opera- 
tions; the unjustified exercise of managerial discretion in favor of 
certain shippers with its consequent unwarranted rate reductions 
and operation at “all costs” in fields where the rail lines are not the 
most efficient form of transport; and, finally, the administration of 
the present national transportation policy by the Interstate Com- 
merce Commission. 

Next for consideration is that part of the Advisory Committee re- 
port entitled “Introduction,” for the reason that it outlines the basic 
philosophy from which stem the specific recommendations of that 
committee. It is felt that in order for this committee to clearly under- 
stand the position of the water carrier industry concerning these spe- 
cific recommendations, it must also understand this industry’s position 
concerning the underlying philosophy on which the specific recom- 
mendations are based. 

The introduction starts out with a recitation as to the fact that rail- 
roads held a virtual monopoly of intercity transportation as late as 
1920 with the exception of areas served by water but that, due to eco- 
nomic changes and for other reasons, this condition does not exist to- 
day; therefore the shipper distributing finished products to a nation 
wide market is free to elect the use of practically any type of transpor- 
tation. This is an erroneous concept. 

In 1920 there was little or no water transportation. A few ships 
operated in the so-called intercoastal trade, and the same condition 
existed in the coastwise trade. The intraharbor operations, of course, 
are not really of too great significance in the competitive picture, and 
the same is generally true of bulk traffic on the Great Lakes. On the 
inland rivers the carriers endeavored to handle what might be termed 
“nackage freight,” and there was little of this. Insofar as the inland 
trade is concerned, relatively few boats were operating. Therefore, 
as far as our industry is concerned the monopoly that existed in 1920, 
according to the report, actually continues up to today. Using 1920 
as a base year, it can be said without equivocation that until around 
1937 there was very little, if any, competitive water transportation. 

The railroads about this time felt the need for additional revenue 
and came before the Interstate Commerce Commission on several occa- 
sions in Le parte 115 and Ex parte 123. At the same time, however, 
they were making unwarranted point-to-point reductions directed at 
the inland water carriers, which eventually had the effect of driving 
such carriers entirely out of the package freight business. Today 
there is perhaps but one carrier, or at the most three carriers, on the 
inland rivers attempting to handle package freight. Their having 
been driven from the trade is an example of the monopoly which, as 
the report stated, existed in 1920, but which the Advisory Committee 
failed to consider up through 1946 and even until today. This, as far 
as far as this industry is concerned, the shipper does not have the 
choice mentioned by the Committee, due to the continuing monopoly 
by the rail lines. 

When the Committee discussed the question of Federal Government 
expenditures on improvements of rivers and harbors and the drain on 
the taxpayers’ funds, it failed entirely to consider that ton for ton the 
railroads derive more benefit from these improvements than do the 
river operators. If one were to consider the benefits derived by the 
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railroads from lighterage operations in the harbors—New York, for 
example—it can be readily understood that this conclusion is incor- 
rect. 

The report states that the net result of the “lost” monopoly of the 
railroads is a competitive system of transportation that is now capable 
of standing on its own feet. This is not correct. The inland water 
carriers are truly small business, it being doubtful that any one carrier 
enjoys a gross dollar volume of $20 million a year. That definitely is 
not big business. These figures, of course, are filed with the ICC. 
Most of the barge lines are very small family-owned companies where 
the family is still, in one way or another operating the company and 
in many cases even the vessels themselves. This competitive economic 
situation should clearly demonstrate that the monopoly still exists. 

Proceeding from these fundamental concepts that have been dis- 
cussed, and which it is felt are clearly erroneous, the report then 
suggests a reappraisal of the national transportation policy. This is 
agreeable except it is believed that the policy, as now written, should 
be strengthened and the false concept of “dynamic competition” 
should be entirely abandoned. Anyone who has had to go before the 
Interstate Commerce Commission on behalf of the small water-carrier 
industry in its competitive struggle with the railroads today knows 
this to be a fact. 

The railroads have been before the ICC since 1940, at least, in 
Ex parte 148, and are still before the ICC in Fa parte 175-B, asking 
for horizontal increases. Across the hallowed corridors of the LCC 
the railroads are beseeching the Commission to permit them to reduce 
‘ates in order to meet alleged water competition and, if a check were 
made of the ICC records, it would be clearly demonstrated that the 
railroads are successful in by far the majority of the cases. Further, 
and perhaps more important, is the fact that another large segment 
of these reduced competitive rates is permitted to become effective by 
the Suspension Board of the ICC without even the opportunity for 
hearing. This will be touched on later in the discussion of the pro- 
posed amendments to the fourth section of the Interstate Commerce 
Act. 

Referring specifically to railroad and motor carriers—and it is 
believed water carriers will also be included—the report also suggests 
that they operate with different economic characteristics, many of 
which are virtual opposites. It points to the fact that the railroads 
probably are more capable of handling bulk commodities in a long 
movement, whereas trucks would handle nonbulk at shorter distances. 
Water carriers should fit into this picture, as they are now practically 
confined to long haul bulk movements; bulk not in the technical sense, 
however, but in the sense of volume movements. According to the 
report the committee feels that each, namely, the motor and rail 
carriers, is fitted for different roles and that for a coordinated system 
of transportation each should be fostered in connection with the role 
for which it is best fitted. Likewise, the water carriers. Under the 
recommendations, however, it would be impossible to carry this pro- 
gram forward. 

The report criticizes the present national policy in that it has not 
provided the country with the best transport of which the country 
is capable, either in rate of technical development or adjustment of 
the several types of carriers in their areas of greatest usefulness. It 
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is again respectfully suggested that this is erroneous. That the rail- 
roads have dieselized to a very great extent, and as a result have 
effected economies, is true. The trouble is that these economies do 
not reflect themselves in the railroads’ rate structure to the benefit of 
the ultimate consumer, the citizens of the country. 

The reason for this condition, which was pointed out very clearly 
by a prominent economist in several of the ex parte proceedings 
previously referred to, is that the capital structures of the rail lines 
are such that the economies are not passed on to shippers. Further- 
more, the same economist pointed out that many of the larger rail- 
roads—-particularly in congested districts, the east and west coasts and 
perhaps in midcontinent to some extent—still operate under old archaic 
methods of handling traffic, with the result that their operating costs 
are entirely out of line with their service. 

The water lines, on the other hand, throughout World War II were 
operating to the extent they were able with steam towboats, many of 
them oldtime paddle wheelers. Today they have practically dis- 
appeared. ‘The few diesel boats in operation in World War II ap- 
proximated 1,500 to 2,500 horsepower ; today that has been increased 
in some instances to as high as 5,000 horsepower. Their speed of 
operation has more than doubled. Thus it is not the policy of the 
Interstate Commerce Act that has retarded the development of a 
proper transportation system but lack of foresight on the part of the 
railroads. The aggressiveness of the water carrier industry, as dis- 
tinguished from the lack of it in the railroad industry, should be noted. 

The report also criticizes, in justification of its recommended find- 
ings, so-called exempt for-hire carriers or pseudo carriers whose opera- 
tions are largely opportunistic in character. Numerically within the 
inland water carrier industry, there are more unregulated carriers 
than regulated carriers. However, the unregulated carriers are con- 
fined by the present terms of the Interstate Commerce Act, and the 
impact of their competition is felt within the industry. They cannot 
possibly be a factor in the overall picture for the simple reason that, 
according to the railroads’ own figures, the entire water carrier in- 
dustry moved but 6 percent of the total traffic. 

There is also discussed in the report the necessity for an efficient 
transportation system of all types in the event that the country is 
faced with an all-out war, probably on two fronts. Members of this 
committee do not need to be reminded that one of the biggest problems 
in World War I and again in World War II was that there was in- 
sufficient water transportation to meet either internal or external 
needs. Ifthe system broke down in World War I and headed in that 
direction in World War II, it was the managerial fault of the rail 
carriers and their policy, which seems to continue even until today, as 
to the purchase of new equipment. That problem, together with so- 
called tax amortization of railroad cars, has been before the Congress 
of the United States recently and need not be discussed further. 

In this same connection the report discusses the difficulty in estimat- 
ing the transport potential in terms of the national requirements under 
any conditions. This is in part true. However, having personally 
served on several advisory committees to Government agencies in 
World War II which were continuously working on such estimates, 
it can be said that in general the results were reasonably accurate. 
The old saying goes that “the proof of the pudding is in the eating,” 
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and the inland waterways industry is proud that it carried at least 
its share of the burden through its own enterprising management. 

Here, too, should be considered the question of flexibility mentioned 
in the report. The water-carrier industry should be built up—not 
torn down—and I feel enactment into legislation of the committee’s 
recommendations would definitely be detrimental to the industry. The 
comment on flexibility and expandability of one industry as com- 
pared with the other is not correct; if anything, the water-carrier 
industry is far superior in certain fields of transport. 

As has been indicated, inland water carriers believe the entire 
philosophy upon which the Cabinet Committee report is based is 
unsound and, therefore, its recommendations should not be seriously 
considered by this committee or the Congress. This report is offered 
to the Congress, the transportation industry, and to the shipping pub- 
lic as a package deal, and inland water carriers are opposed to it. 

There are five elements in the report with which the inland water 
carriers are particularly interested and concerned. They are: 

1. The drastic change in national transportation policy; 

2. The limiting of the authority of the Interstate Commerce 
Commission with regard to the establishment of minimum and 
maximum freight rates; 

3. The proposed amendments to the fouth section of the Inter- 
state Commerce Act; 

4, The repeal of the dry bulk commodity exemption in part III 
of the act; and 

5. Volume freight rates for rail carriers. 

Perhaps the most dangerous recommendation, from the viewpoint 
of the country being able to achieve a well-rounded transportation 
system, is that which has to do with radical changes in the national 
transportation policy. The report states it is desirous that competi- 
tive forces control and that the transportation system of the country 
function under “dynamic competition,” with each form of transporta- 
tion reflecting its abilities to market by aggressive experimentation in 
rates and service. Also that the policy should look toward the main- 
tenance of a modernized and financially strong “common-carrier 
transportation system”; that the new policy should encourage in- 
creased efficiency and economy in the management of ail transportation 
services, in order to give the ultimate consumer the benefit of the 
lowest possible transportation costs; and, finally, that it look toward 
the development of an efficient transportation system for defense 
mobilization or war. 

It seems incomprehensible that anyone could seriously recommend 
these objectives if they are desirous of maintaining a water carrier 
system at all. A reading of transportation history of this country 
will clearly demonstrate that this method has been tried before, and it 
has resulted in the elimination of innumerable water transportation 
carriers. 

Prior to 1941 there was practically no regulation of inland water 
carriers; therefore the railroads, glorified in their monopoly, “went 
to work” on the water transportation systems then in existence. These 
were the coastwise and intercoastal trades and, to some extent, “pack- 
age freight” on the rivers. 

History will show that the coastwise trade has now all but disap- 
peared, and the intercoastal trade has diminished to a shell of its 
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former self. The water carrier industry has lost out almost entirely 
in the package trade, as mentioned before, and was forced by the then 
existing competition, now termed “dynamic competition,” to with- 
draw from the picture. The “objects” talk about maintenance of a 
modernized and financially strong system of common carrier trans- 
portation which on the surface seems to include common carriers by 
water but in reality does not. Once the railroads are given a free 
hand to slash rates so-called aggressively, the common carrier by 
water is going to disappear or, in the alternative, will be forced to 
specialize and thus become a contract carrier. 

The report also speaks of encouraging efficiency and economy in 
management in order to give the ultimate consumer the benefit of the 
lowest possible transportation costs. This problem is of a dual nature 
in that it can be demonstrated that the trouble with the railroads is 
not competition from the lowly water carriers but poor management. 
Furthermore “benefits to the ultimate consumer,” translated into 
English, means only that many big shippers will be able to yield more 
effectively the club they presently are yielding so efficiently. 

The recommended policy declaration itself, in setting up these so- 
called objectives, is a conglomeration of inconsistencies. Transpor- 
tation by rail and by water differ materially from any other form of 
industry in the country. Industry generally is able to compete in a 
central market without price regulation, because it is free to come 
and go insofar as location is concerned. It can move nearer or farther 
away from the source of raw materials or the ultimate market. In 
general, the railroads cannot do this but, more specifically, the water 
carriers are unable to do it at all. They are “hog tied” to the water 
and, since navigable water is necessary for the operation of a vessel, 
there is no way that this physical phenomena can be overcome. The 
proposed new policy overlooks this fact. 

The present policy has for its purpose the encouragement of all 
forms of transportation. The Interstate Commerce Commission has 
not overlooked this; in numerous cases it has held that its decisions 
were founded on the fact that rail carriers must have the same oppor- 
tunity to compete as carriers by water. In this connection, see Cotton 
Linters from Brownsville, Texas, to Hopewell, Virginia (284 ICC 
771 at 773). Further, in the last several years there have been literally 
hundreds of railroad rate reductions which have been the subject 
of ICC proceedings wherein the principal issue has been whether or 
not the proposed reduction was contrary to the national transporta- 
tion policy and in any way destructive of water-carrier competition. 
The Commission ostensibly has thoroughly considered the facts in 
such cases and has permitted some rail reductions as high as 62 per- 
cent. How much more of a competitive latitude is desired ? 

It is not the purpose to burden this presentation with numerous 
case citations; as has been stated, however, the national transportation 
policy has had the consideration of the Commission many times in 
the last few years. Furthermore, the courts have been called upon 
to review the decisions of the Commission. Therefore this part of 
the discussion will be dismissed by referring to a recent publication 
of the Bureau of Transport, Economics and Statistics of the ICC, 
Statement No, 5427, issued in December 1954, entitled “Rail-Water 
Rate Adjustments”; the summary (begining on p. 148) is recom- 
mended most seriously for the consideration of this subcommittee. 


Sore 
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Mention has been made that many of these “policy” cases have come 
before the courts. Without exception, these have been found to be 
cases where the Commission has overindulged the rail lines at the 
expense of the water lines, but no court decision is known that has 
upheld the ICC in this field. 

It might be of interest to this subcommittee to note a recent United 
States District Court opinion of the District of Oregon and the plead- 
ings filed by the parties in connection therewith, which decision is 
entitled “Pacific Inland Tariff Bureau v. United States of America 
(civil case 7278),” and also an article by Mr. Ernest J. Williams 
entitled “The ICC and the Regulation of Inter-Carrier Competition, 
which appeared in 63 Harvard Law Review, 1949. The essence of 
this article is that originally it was the function of the ICC to protect 
the shipping public against the railroad monopoly but that now, 
because of the economic strength of the railroads, the Commission 
will be called upon to function more forcibly in the intercarrier field. 
The cases cited by Mr. Williams in his article are also worthy of note. 

If under the present national transportation policy a 62-percent 
reduction can be permitted, what kind of an ax will the railroads 
be expected to swing at competitors if they are invited by legislative 
action of the Congress to use it freely? There is no limit to what can 
be done against an industry of siua’l businessmen who, it is under- 
stood, the present administration claims it wishes to foster. In short, 
the overall policy announced publicly by the administration, with 
respect to the small-business men, is being absolutely contravened by 
the new transportation policy recommended by the Cabinet Committee. 

As to the maximum-minimum rate control, this also has a history 
with decisions rendered by a regulatory body, which history is a sorry 
one. Reference is made particularly to section 18 of the Shipping 
Act of 1916, as amended, and cases decided thereunder. The United 
States Shipping Board—subsequently the Maritime Commission— 
had rather limited jurisdiction over certain interstate carriers by 
water. Specifically the section referred to gave that body maximum- 
minimum rate power but no power to fix actual rates. 

What was the outcome of the administration of section 18 of that 
act? An “unholy” rate war blossomed; many carriers went out of 
existence and the entire intercoastal system headed toward a monopoly 
by a few. The Shipping Board then instituted what was known as 
Intercoastal Rate Investigation (1 USSB 108). It is seriously recom- 
mended that members of this subcommittee and its staff read that 
decision, which clearly demonstrates that maximum-minimum rate 
power is a useless thing. How wide a spread will be permitted under 
maximum-minimum rate power when a 62-percent reduction is per- 
mitted today under actual rate power? If anything, this is one of the 
most backward steps to the horse-and-buggy days that the Cabinet 
Committee has recommended. 

Referring briefly to the long-and-short-haul clause—that is section 
4 of the Interstate Commerce Act, it states that the railroads cannot 
charge higher rates for shorter hauls than for longer hauls, the former 
being included in the latter except upon special authority of the Com- 
mission and “usually after a hearing.” The aggregate of intermediate 
provision is not of importance at this time. Here again the Cabinet 
Committee apparently was ill advised. While the actual figures have 
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not been checked, it is known that the Commission has refused to sus- 
pend as many or more fourth-section rates as it has suspended, so the 
phrase “usually after a hearing” is further error. 

If the Advisory Committee had taken it upon itself to consult ship- 
pers throughout the country—particularly in the midcontinent—it 
would have found widespread and more serious opposition to this rec- 
ommendation. It is a difficult task to convince an honest, sensible 
businessman that he should watch a railroad car of his competitors’ 
raw products pass his plant to be delivered some hundreds of miles 
beyond and that he must compete in the same common market, absorb- 
ing the freight-rate differential. Some say that the more distant point 
has the competitive advantage since it has water-carrier service; this 
is not correct. 

Transportation characteristics via water differ materially from those 
via rail. For instance, there is a 50-ton unit versus one- or two-thou- 
sand-ton units—the latter with its inherent disadvantages which the 
distant competitor must overcome—and the margin of competition 
between the two competitors at the common point of sale is a narrow 
one. If the more distant shipper or receiver is accorded the superior 
rail service at the lower rate, the less distant one is obviously at a dis- 
advantage; therefore, it is easy to see that this ill-conceived recom- 
mendation is harmful not only to the overall transportation system 
but to all industry in the areas where such rates are permitted. 

With respect to the recommended repeal of section 303 (b) of the 
Interstate Commerce Act, as amended, the so-called dry bulk exemp- 
tion for water carriers, it must be admitted that this proposal is con- 
troversial among inland water carriers. Numerically a substantial 
majority of water carriers oppose the repeal of this exemption, while 
common carriers by water with large fleets of barges and towing ves- 
sels, and thus large freight-carrying capacities, favor its repeal. 

Members of this subcommittee, undoubtedly are aware that a sepa- 
rate bill, S. 951, which would repeal this dry bulk exemption, is pend- 
ing before the Senate Committee on Interstate and Foreign Com- 
merce, but no hearings thereon have been scheduled as yet. Neither 
has there been a companion bill introduced in the House of Repre- 
sentatives. 

Members of my own organization, the American Waterways Oper- 
ators, Inc., when polled on this issue earlier this year, voted better 
than 5 to 1 against repeal of this exemption. Accordingly, under the 
rules of the association, it will vigorously oppose any proposal to 
repeal any part of section 303 (b) of the present Interstate Commerce 
Act. The Congress, in writing this dry bulk exemption in the Trans- 
portation Act of 1940 (Wheeler-Lea Act), considered all arguments 
and facts concerning the wisdom of it, which all appear to be valid 
now, some 15 years later. These involve private carriage of bulk com- 
modities, foreign competition, “grandfather” rights, the relationship 
between common and contract carriers by water, and other factors. 

The proposal of the Cabinet Committee that the rail carriers be per- 
mitted to publish and charge lower freight rates on volume shipments 
is not new. The railroads have long advocated this principle, only 
they called them “trainload” or “multiple-car” rates. The Interstate 
Commerce Commission on some occasions has permitted the charging 
of reduced freight rates on this basis, although their publication must 
be considered somewhat rare. However, with a legislative authori- 


Ae NNN OER 


ne ee eT Lt 





ee ee ae 


acamhcheniibew acre 


Peet. ett lk 





TRANSPORT POLICY AND ORGANIZATION 217 


zation, undoubtedly they would become “epidemic” in areas where 
inland water competition exists, but, most certainly, in no other 
areas. 

Inland water carriers regard this recommendation for reduced 
rates on volume shipments as the granting of a hunting license for 
the railroads to legally destroy their inland-water competitors. Such 
a proposal is not in the public interest, inasmuch as it would gain rail 
carriers the right to reduce freight rates in water competitive areas 
and raise them in all other areas of the Nation. The result would be 
that rail carriers, by charging high nonvolume rates in noncompeti- 
tive areas, would be able to build up huge slush funds to be used in 
overcoming losses on low rates designed to destroy water competi- 
tion where it exists. Shippers and receivers of freight, and consum- 
ers in these noncompetitive areas, by this volume rate proposal would 
be placed in serious economic and difficult competitive situations. 

For the reasons outlined in this statement, and many others, the 
American Waterways Operators, Inc., strongly urges this subcom- 
mittee to reject as unrealistic, unsound in principle, and definitely not 
in the interest of the public or of an efficient transportation system 
for this great Nation, the report and recommendations of the Presi- 
dent’s Advisory Committee on Transport Policy and Organization. 

Mr. Harris. Thank you very much, Mr. Thompson. You have 
presented the views of your or ganization in a very fine statement in- 
terpreting the report and endeavoring further to analyze it from the 
viewpoint of your experience and the experience of the members of 
your org: anization. 

There may be some questions by members of the committee. Mr. 
Priest, do you have some questions for Mr. Thompson ? 

Chairman Priest. Mr. Chairm: an, quite a number of questions 
would naturally grow out of the statement made by Mr. Thompson. 
I shall not attempt to be exhaustive at all in asking those questions 
at this particular time. 

I have one question in my mind which I had planned to ask some 
of the other witnesses. I gather from your statement, Mr. Thomp- 
son, that the proposed change i in the statement of policy is one of the 
things that you fear most insofar as a detrimental effect on inland 
waterways. 

Mr. Tuompson. That is correct, Mr. Priest. 

Chairman Priesr. My question perhaps is one that may not be too 
well reasoned because I myself have not gone through all the pro- 
posals to put in statutory form the rec ommendations. I was won- 
dering if you had any comment or thought on this particular question : 

Suppose—this is purely an assumption—that this committee when 
it begins consideration of legislation decides there will be no change 
in the statement of policy. Then in your opinion would the other 
legislative changes proposed be as detrimental to waterways shippers 
as ; they might be if ey were enacted with a change as proposed in 
the statement of polic 

Mr. Trompson. I fhink the Congress could change specific sections 
of the Interstate Commerce Act without changing the statement of 
policy. I think the Commission, as the administrative e agency, would 
and should take cognizance of the statement of policy, as it is, and 
administer any other amendments the Congress might decide upon. 
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If I understand your question, Mr. Priest, you have asked my 
opinion as to whether or not it is necessary to change the policy’ in 
order to effect these other changes. I think the answer is no. 

Chairman Priest. I asked if. you felt if the other changes were 
made without a change in the statement of policy, if the net result 
would be subs stantially the same or if the result would be more fav- 
orable to you as a waterway operator. 

Mr. Tuompson. It would be less objectionable than if the change 
of policy were made. 

Paacien Priest. I want to put that question one other way, be- 
cause I know you are a student of transportation, having engaged in 
it for quite a long while. Suppose—we are still assuming because 
this is for the purpose of trying to get an opinion and an analysis of 
the subject before us—suppose th: it the commrittee decided that it 
would change the statement of policy but not implement it with fur- 
ther proposed amendments, and only that one recommendation for 
change in policy should be enacted, without any further legislation. 
Then what in your opinion would be the effect generally not only on 
the waterways but the entire transportation industry / 

Mr. Tuompson. I think it would have a very strong adverse effect 
on the building up of a sound national transportation system if the 
policy were changed, as recommended by the Cabinet Committee, but 
no other changes were made in the act. 

Chairman Priest. It has occurred to me personally all along, since 
my first reading of the report, that the heart and kernel of all of it is 
contained in the proposed change in the statement of policy or declara- 
tion of policy. 

Mr. Tuompson. I think that is true. 

Chairman Priest. Everything that goes before it and comes after 
it is more or less in very closely with the proposed change in the state- 
ment of policy. 

Mr. THompson. That is true in my opinion. 

Chairman Priest. You referred to section 303 (b). That has been 
a somewhat controversial section on bulk commodities. As you sug- 
gested, a bill was introduced in the Senate, I believe during the last 
session. 

Mr. Tuompson. It is pending there now, Mr. Priest; in the other 
body. 

Chairman Priest. The water carriers, I gather, are not in universal 
agreement with reference to section 303 (b). 

Mr. Tuompson. That is true. 

Chairman Priest. The larger operators, if I understand correctly, 
favor the proposed change. 

Mr. Tuompson. The larger common carriers. 

Chairman Priest. The larger common carriers by barge on inland 
waters ? 

Mr. THompson. Yes, sir. 

Chairman Priest. Are the smaller common carriers and also con- 
tract carriers for hire opposed to that ? 

Mr. THomeson. That is correct. 

Chairman Priest. There is just one other question. 

On page 19 you list five elements in the report which the inland 
water carriers are particularly interested in and concerned about. 
No. 4 is the repeal of the dry bulk commodity exemption, in part 
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IIT of the Interstate Commerce Act. As in the case with respect to 
the five elements listed there, there would not be a unanimous opinion 
among water carriers on point 4, would there 

Mr. THompson. That is correct. But as a package deal, I think 
I can say without any hesitation that the inland water carrier indus- 
try is opposed to the entire program. There is a difference of opinion 
on the matter we have just been discussing. 

Chairman Priest. In your opinion—I “ask it that w ay because you 
may not have had oppor tunity to check fully with all others—in your 
opinion, do most of the water carriers subscribe to the position you 
have stated with reference to all of the other four points, with the 
exception of point 4? 

Mr. TxHompson. Without exception. 

Chairman Priest. Without exception, they all take the same posi- 
tion on the other points you have mentioned ? 

Mr. THompson. Yes, sir. 

Chairman Prresr. Mr. Chairman, I will yield the floor at this time 
without further questioning. 

Mr. Harris. Mr. Hale? 

Mr. Hate. Your opinion of this report is no higher than that of the 
Trucking Association ? 

Mr. THompson. That is probably so, Mr. Hale. It is so. 

Mr. Harr. Iam glad you agree w ith my conclusion. 

You do admit as far as the railroads are concerned that they have 
a heavy burden in connection with passenger traffic ? 

Mr. Tuompson. Yes, sir, I do, and my source is the statements of 
the railroads and the official reports of the Interstate Commerce Com- 
mission. But I would like to reiterate that the burden is not caused 
by the competition received in transporting freight by water carriers. 

Mr. Hate. Would you repeat that? I didn’t get it. 

Mr. Tompson. As I said in my statement, Mr. Hale, those losses 
which occur because of passenger train opet rations are not caused by 
the competition of water carriers transporting freight exclusively. 

Mr. Hate. I think that would go without saying, but still it does 
seem to me that when you are talking about transportation policy, 
one agency of transportation which has to carry passengers, to wit, 
the railroads, must make up its losses in other fields, isn’t that right? 

Mr. TuHompson. I guess that is what they are doing. Ir do not know 
anything about the passenger-train business. My g and it is 
only a guess, not being an expert on passenger train operation—is 
that there are just too many private automobiles in the country and 
the railroads do not have enough passengers. 

Mr. Hatz. I don’t doubt that the situation is very much like that of 
the Capital Transit Co. which faced the Congress this summer. 

Mr. THompson. I think it is comparable, perhaps. 

Mr. Hate. Obviously if you are going to have privately owned 
media of transportation they have to make some money, haven't they 

Mr. Tuompson. If private enterprise in transportation is to be 
preserved, there has to be a profit; yes, sir. 

Mr. Haz. They have to make enough profit on their freight to 
offset a very formidable loss from carrying passengers, from which we 
cannot protect them or exempt them, isn’t ‘that true? 

Mr. Tuomrson. I maintain that the railroads, generally speaking, 
have done pretty well in recent years in doing just what you have said. 
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They have absorbed with their freight business the high losses, huge 
losses, that they have been obliged to assume or at least have assumed 
because of their passenger train operations. 

Mr. Hate. In the general competitive picture the railroads are 
slipping and have been slipping rather steadily. I am not talking 
about this year but I mean the overall trend has certainly been per- 
centagewise a loss for the railroads. 

Mr. Tuompson. Percentagewise that is true, but not volumewise. 

Mr. Hate. Isn’t the pei centage position the position that we ought 
to look at? 

Mr. Tuompson. I do not subscribe to that theory entirely. I think 
volume is a very important factor to be considered. I do not know 
whether I can explain what I have in mind, but if a person can make 
as much money doing $100,000 worth of business a year as he 
could by doing half a million, if his net profit were the same, I don’t 
know why he should bother with all the extra responsibilities. 

Mr. Hae. I won’t ask any further questions at this time, Mr. 
Chairman. 

Mr. Harris. Mr. Granahan? 

Mr. GranaHANn. No questions. 

Mr. Harris. Mr. Dolliver. 

Mr. Dotutver. Mr. Thompson, I would like to ask you, where is the 
bulk of the water transport in the United States? Is it on the Missis- 
sippi River system ? 

Mr. Tuompson. It is on the Mississippi River system, yes, sir. 

Mr. Dotutver. That is concentrated pretty much in the Ohio 
Valley? 

Mr. Tuompson. The Ohio and the Mississippi. There is a con- 
centration of inland traffic on the Ohio and the Monongahela Rivers. 
The Ohio, of course, flows into the Mississippi at Cairo and there is « 
very heavy barge traflic between Cairo and New Orleans. There is 
substantial barge transportation on the Illinois Waterway from St. 
Louis to C hicago and on the upper Mississippi River from St. Louis 
to Minneapolis. Also there is an ever-growing barge transportation 
traffic on the Intracoastal Waterway from New Orle: ans west to Gal- 
veston, Houston, Corpus Christi and Brownsville. Another impor- 
tant waterway is the Warrior-Tombigbee system which starts at Mo- 
bile, Ala., and ends at Port Birmingham, a waterport some 18 miles 
on the outskirts of Birmingham, the great industrial center of that 
State. Then there is a growing inland waterw ay system on the 
Atlantic coast called the Altantic Intercoastal Waterw ay. ‘The con- 
centration, however, can really be placed in a triangle—not a perfect 
triagle—in the Pittsburgh- St. Louis-New Orleans areas. There is 
some barge transport ation on the Missouri River, I might add, that is 
increasing percentagewise about as rapidly as any waterborne com- 
merce in this country. 

Mr. Dotutver. How far do they go up the Missouri? As far as 
Omaha? 

Mr. Tuompson. They have regular service in the summer to Omaha, 
yes, sir. 

- Harris. May the chairman intervene in order to get Tennessee 
in ? 

Chairman Priest. I merely wanted to ask if the trend on the Ten- 
nessee Valley system is increasing, or in status quo, or what is the 
nature of that traffic? 
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Mr. Tuompson. It is increasing substantially, and I apologize to 
Mr. Priest for not specifically mentioning the Tennessee River. It 
is part of the Ohio-Mississippi River system. Particularly the coal 
traffic on the Tennessee River is growing by leaps and bounds, and 
when the new plants of the Atomic Energy Commission on the Ohio 
River are in full operation, the Tennessee River will be one of the 
busiest arteries of commerce in the United States. 

Chairman Priest. It was my observation that it was increasing 
rather considerably in the last few years. 

Mr. Tuompson. And it will increase more, I repeat, in the next year 
or so, 

Mr. Harris. I hope you won’t leave out the Ouachita. 

Mr. Dotutver. Mr. Thompson, some allusion has been made to the 
fact that the water carriers are no longer in the package business, 
that is, they do not take less than 2,000 ton shipments, is that right ? 

Mr. Tompson. It is not that high. I would say there are some 
commodities that move in 2,000-ton volume, but that is far above the 
average. Four or five hundred tons, I think, generally could be called 
the minimum for barge transportation. 

Mr. Doxtiver. Is the withdrawal of river transport from the pack- 
age operation the result of the operation of the present law or is it 
because of the competitive situation ? 

Mr. THompeson. It is entirely due to the competitive situation and 
the increasing costs of terminal handling—the transfer from rail to 
water or water to rail or to trucks. 

The reduced rates of the railroads on many commodities have re- 
sulted in the attraction of traffic away from barge lines. 

Mr. Do.tiiver. Do I understand, then, that you concede that the 
barge lines are not an economic way to handle small volume traffic? 

Mr. THomeson. In small lots it must be conceded that barge trans- 
portation, under present conditions, does not seem to fit into the pic- 
ture economically. 

Mr. Dottiver. As a result, as you have already stated, most of the 
barge traffic is in relatively large quantities ? 

Mr. Tuompson. That is right, 500 tons and over. 

Mr. Douutver. A considerable amount of this barge traffic is not 
handled at all by common carrier, is it 

Mr. THompson. A very substantial amount. 

Mr. Dottiver. Percentagewise could you give any idea what the 
common carriers take ? 

Mr. Tuompson. Mr. Carter Fort, general counsel of the Association 
of American Railroads, in his presentation to the subcommittee a day 
or two ago used the figure of 914 percent. I will associate myself with 
that. 

Mr. Do.iiver. The common carriers handle only a small per- 
centage ¢ 

Mr. THompson. He puts it the other way, Mr. Dolliver, that only 
about 914 percent of barge traflic was subject to regulation by the 
Commission. 

Mr. Dottiver. Which would mean that 914 percent was the com- 
mon carrier segment of the barge-line business 

Mr. THomrson. No; it wouldn’t exactly mean that, because some 
common carriers transport exempt commodities, but for rate-regula- 
tion purposes that figure is substantially correct. 
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Mr. Dottiver. Is this list of exempt commodities a large or rela- 
tively small list ? 

Mr. Tuompson. Numerically it is a comparatively small list, but it 
consists of commodities that move in heavy volume: Petroleum and 
its products; chemicals, including alcohol; bulk grain; coal; ores of 
different kinds; sand and gravel; bulk cement in many instances; and 
commodities of that nature. Grain is a very important bulk com- 
modity. 

Mr. Do.uiver. The transportation by barge lines is not subject 
totally to the control of the Interstate Commerce Commission. 

Mr. Tuompson. Provided not more than three bulk commodities 
are transported in a single vessel or tow of barges. If you have more 
than three commodities, all of the barges and the entire shipment be- 
come subject to economic regulation by the Commission. 

Mr. Dotutver. Of course we heard the viewpoint of the railroad in- 
dustry on that subject. They do not like that provision about exempt 
commodities and they particularly want to eliminate this provision 
that three commodities render the barge shipment exempt from regu- 
lation. What do you say about that ? 

Mr. THompson. In my statement I said that the barge industry, the 
inland water carrier industry, is divided on that. Numerically at 
least 5 operators to every 1 favor the retention of the present exemp- 
tion. Some of the carriers feel that the exemption should be removed 
and that dry bulk commodities should be subject to economic regula- 
tion by the Commission. 

Mr. Dortiver. Do any of them go the other way and say they should 
have the privilege of carrying, say, five? 

Mr. TxHompson. No, sir. There has been some discussion on that 
with respect to the possibility of reaching a compromise within the 
industry, but no progress whatever has been made. 

Mr. Dotxiver. Is that division of opinion in the industry in any 
way related to the common carriers and the noncommon carriers? 

Mr. THompson. Very much so. It is only fair to state that the 
larger common carriers feel the exemption should be repealed. The 
exempt carriers, the exempt contract carriers and, I think, almost 
without exception the private carriers as well as some common carriers 
fee] that the present exemption should be retained. 

Mr. Dotuiver. There is one other subject that particularly inter- 
ested me, as you alluded to it in your statement, since I come from an 
inland section of the country, Iowa, and that is the long-and-short- 
haul clause. Is it your understanding that the proposal of the Presi- 
dent’s Committee would repeal in its entirety the long-and-short-haul 
clause ? 

Mr. THompson. No; it does not contemplate the repeal of the entjre 
section, but it changes the procedure under the fourth section and 
places the burden of proof upon any one who opposes a fourth section 
application of a rail carrier, provided that person is a carrier. In 
other words, if a water carrier is protesting a fourth section proposal 
of a railroad, the burden of proof is placed upon him and he is not in 
a position to sustain that burden. 

Mr. Dotiiver. Of course, in the usual case the shipper who is af- 
fected would be a small shipper and could not sustain the burden of a 
protest, probably. 





ener, 


EEC TR TINE SE RT 


— 


PEs = 





TRANSPORT POLICY AND ORGANIZATION 223 


Mr. Tuompson. The proposal of the Cabinet Committee contem- 
plates that if a shipper opposes fourth section relief, the burden of 
proof stays with the carrier, but if a carrier opposes the application, 
the carrier who is in opposition must assume the burden of proof. 

Mr. Dotutver. Of course, in our section of the country the place 
where we would get into a controversy under the long-and-short-haul 
clause would be with respect to water competition of the barge lines, 
would it not ? 

Mr. Tuompson. I didn’t quite get your question. 

Mr. Dotzaver. In the section of the countr y where I come from the 
place where the long-and-short-haul competition would be particu- 
larly noticeable would be with respect to competition between the rail- 
roads and the barge lines. 

Mr. THompson. I think to some degree; yes. 

Mr. Dotiiver. Would you elaborate a little on your experience with 
respect to any hearings or any applications for reduction of rates as it 
affects the long-and-short-haul clause ? 

Mr. THompson. There have been literally thousands of applications 
filed in which the railroads attempted to reduce the rates between cer- 
tain points, and they are always competitive points. Quite a few 
= have been filed against trucks, but many have been filed against 

rater competition ; ; they request a reduction in rates where water com- 
ptition exists. That isin contravention of the present fourth section, 
although the law does give the Interstate Commerce Commission the 
right to waive the provisions, with the result that the rate structure 
of water carriage is destroyed and the traffic dries up. If Congress 
wants to maintain a strong transportation system in this country, it 
can’t let the largest and the dominant carrier drive out competition by 
reducing rates where there is traffic. Maybe the intermediate points 
don’t mean anything because no traffic is moving there. 

Take green coffee, for instance. Much of the green coffee is im- 
ported through the port of New Orleans. We will assume there is, al- 
though I don’t know whether there is or not, a coffee roaster at Omaha. 
That is where the coffee is going to move; it will move from New 
Orleans to Omaha. It is not going to move to Springfield, Mo., or to 
your hometown or my hometown of Rock Island, IIl., because nobody 
wants green coffee there. The rates which exist to those nontraffic 
areas are merely paper rates; they don’t mean anything because noth- 
ing moves on them. However, where there is movement, it would be 
destroyed if the rates were reduced. 

Mr. Dotuiver. I think that is all, Mr. Chairman. Thank you, Mr. 
Thompson. 

Mr. Harris. Mr. Williams? 

Mr. Witut1ams. Mr. Thompson, I too would like to congratulate you 
on the lucid way in which you have presented the case for the barge 
lines. Having a Mississippi River district, naturally I feel that I 
‘an fully appreciate the importance of barge-line operations particu- 
larly on the Mississippi River. Also I recognize the need for a very 
healthy rail system in the United States. 

While your testimony is very clear, to me it appears to contradict 
itself on at least two points. I am not seeking to argue those points, 
but merely to request clarification because I am having some difficulty 
in reconciling the position which you have taken in the beginning of 
your testimony and in Statements at the conclusion of your testimony. 
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For instance, throughout the first few pages of your testimony, you 
appear to take exception to the attempts of the railroads to reduce 
their rates, particularly in areas where those rates are in competition 
with the barge lines. Then on page 14, if I interpret correctly, you 
complain about their not reducing rates, in this sentence: 


The trouble is that these economies—- 
that is, in rail operations— 


do not reflect themselves in the railroads’ rate structure to the benefit of the 
ultimate consumer—the citizens of the country. 

I am not attempting to throw a loaded question at you, but I would 
like to hear those two positions reconciled if it is possible to do so. 

Mr. Tuompson. Mr. Williams, I have maintained that the railroads 
have an underlying policy and rate philosophy; that is one which, in 
effect, means that you charge all the traffic will bear and still retain 
the traffic. Where competition exists the rates come down. Maybe 
the economies are entirely reflected in those rates and then some, pos- 
sibly over into the red column. 

Then in the noncompetitive areas no economies result. 

So it has been the position of the water carriers, generally, that 
people in noncompetitive areas are helping to carry the load for low 
rates which prevail in the competitive areas. 

Mr. Wituiams. Generally isn’t that the basis on which all rates are 
determined anyhow ? 

Mr. Tuomrson. Possibly it is, but there ought to be, in my opinion 
at least, a relationship between cost and price. If there isn’t some 
rather definite relationship, it would seem to me that our entire con- 
cept of the private enterprise system is a little bit off kilter. 

Mr. Witurams. The other point which apparently contradicts itself, 
is to be found I believe on page 4 of your testimony, the second para- 
graph, which reads: 

Are the railroads really as “bad off” as they claim? Official records appear 
to indicate and prove the contrary. They are moving more tons of freight than 
ever before in a peacetime economy and their earnings’ records, the prices of 
their stocks and of their bonds, all clearly show a generally healthy economic 
climate. 

Then referring to the problems faced by the railroads and the plight 
of the railroads, on page 22, you have this to say: 

This problem is of a dual nature in that it can be demonstrated that the trouble 
with the railroads is not competition from the “lowly” water carriers but poor 
management. 

How do you reconcile poor management with healthy economic 
conditions ? 

Mr. Tompson. Perhaps it is somewhat inconsistent. 

Mr. WituiaMs. I think perhaps those points should be clarified out 
of fairness to the railroads, anyway 

Mr. THomrson. Every day—that may be too liberal a statement— 
but very frequently of late the railroad executives have displayed 
pride in the showing they have been able to make. Earnings have 
been reasonably high. Progress has been made financially. In many 
instances however, I believe there has been much poor management, 
ratewise particularly, among railroad executives or those who fix 
policy. What I have in mind, and it was mentioned several times in 
my statement, is that the railroads have askéd the Interstate Com- 
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merce Commission for horizontal increases across the board one day, 
and then the next day have asked the right to reduce some rates to meet 
competition. That is inconsistent and, I think, poor management. 
Such inconsistency originates solely from a competitive viewpoint. 

Mr. Wiuutams. As I understand your answer, you do believe they 
could have healthy economic conditions with poor management. 

Mr. THomeson. That is correct, yes, sir. 

Mr. Wiuu1AMs. I won’t argue with you on that point. 

One more question. I would like to get your opinion on this. 
Under the proposals as they have been submitted, they have sug- 
gested a maximum and minimum rate structure. Are you familiar 
with the suggestions along those lines, Mr. Thompson ? 

Mr. THompson. Pretty much so, yes. 

Mr. Witu1aMs. You are also familiar, I am sure, with the situation 
which existed in the country for many, many years in which the South, 
as well as certain other parts of the country were held in economic 
bondage, by discriminatory antiregional freight rates. As I under- 
stand, those have been virtually eliminated through some type of 
equalization in the last several years. 

Mr. THompson. I think that is true. That is the so-called South- 
ern Governors’ rate case. 

Mr. Witx1aMs. Is it conceivable, in your opinion, that this maxi- 
mum-minimum rate structure which is proposed in these recommenda- 
tions could be used as a vehicle for restoring those discriminatory 
antiregional rates ? 

Mr. THompson. I think it could be used as a vehicle for that pur- 
pose; yes, sir. I don’t say that it would be. 

Mr. Witu1AMs. I am not asking you to gaze into a crystal ball, but 
I am asking if that is possible. 

Mr. Tuompson. I believe that it is possible. The whole minimum- 
maximum rate proposal, I think, is for the fixing of a floor and a ceil- 
ing, just for the conducting of selective rate cutting—to go up as 
high as they can and go down as low as necessary in order to attract 
traffic. I have to repeat that, in my opinion, the basis philosophy of 
the rail carriers for years has been to charge all the traffic will bear 
and still keep the traffic. This maximum will let them do that. The 
floor or the minimum will let them do that. It could be used, but I 
don’t know that it will be. 

Mr. Witi1aMs. Of course we can’t say whether it will be or not. 

Mr. THompson. That would be a matter of policy. 

Mr. Wiu1aMs. It could be used for that ? 

Mr. THompson. Certainly the mechanism is there. 

Mr. Witu1aMs. Thank you. That is all, Mr. Chairman. 

Mr. Harris. Mr. Derounian ? 

Mr. Derountan. No questions. 

Mr. Harris. Mr. Moulder? 

Mr. Movutper. No questions. 

Mr. Harris. Do you have any questions, Mr. O'Hara ? 

Mr. O’Hara. No questions. 

Mr. Harris. Mr. Rogers? 

Mr. Rogers. No questions. 

Mr. Harris. Mr. Flynt? 

Mr. Fiynt. No questions. 
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Mr. Harris. Mr. Thompson, you have been pressed pretty closely 
on several points. I hesitate to ask the indulgence of you and members 
of the committee to question further on it, but I wish you would 
explain or elaborate a little further on the statement you made to Mr. 
Williams on how the proposed maximum-minimum policy would lend 
itself to discrimination, one region as against another. 

Mr. Tuompson. If the Commission’s authority is limited to the 
fixing of minimums and maximums, there is a wide range. 

Mr. Harris. What do you mean—minimum and maximum rates? 

Mr. Tuomeson. The rate itself. 

Mr. Harris. Is that what you understand this proposal means? 

Mr. THompson. Yes, sir. 

Mr. Harris. You understand it to mean that the Commission would 
be compelled under the proposal to fix, as an example, a maximum 

rate of say 15 cents and a minimum rate of, say, 9 cents, using that 
as an example, and the carriers could charge anywhere between the 
9 and the 15? 

Mr. Tuompson. Yes, sir. 

Mr. Harris. That is what I thought to start with, but there was 
a different explanation of it following that. I did not get an entirely 
clear picture of it. As I understood, the explanation was entirely 
different, that there would not be any rate minimum as such but 
the Commission would pass upon the precise rate and fix minimum 
and maximum standards which must be met in connection with that 
rate ? 

Mr. Tuompson. That is not my concept of the recommendations, 
Mr. Chairman. I think the Commission, to a substantial degree, now 
fixes actual rates. If you are going to take away the power to fix 
actual rates, why the report? Minimum, I think, must mean only 
one thing—a floor. Maximum means the opposite—a ceiling. It is 
the area of managerial judgment—‘managerial discretion” I guess 
are the words used. 

Mr. Harris. That is the impression I had at the outset, but the 
explanation of the members of the Advisory Committee on the report 
and other witnesses who followed gave an entirely different brief 
explanation of it. I guess I am more confused than I was when I 
started. 

Chairman Priest. Will the chairman of the subcommittee yield? 

Mr. Harris. I will be glad to yield. 

Chairman Priest. I am not sure that I can clear any confusion, 
but this is a subject in which I have been greatly interested and I 
want to refer, without being able to quote the exact language, to a 
question and answer discussion that I had with one of the Cabinet 
Committee witnesses. I don’t recall which one it was. I recall that 
I asked the question: ee the maximum-minimum rate procedure 
would the Committee consider every rate which was filed as a separate 
case? The answer was that it would be so considered, fixing maximum 
and minimum standards. Then I asked the question what other 
factors would be considered, and there was then the anwser that of 
course the question of whether the rate was compensatory or whether 
it was discriminatory would have to be considered. I made the state- 
ment then, aren’t we then back where we are today, with the Com- 
mission actually fixing each separate rate? Then the answer, as I 
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recall it, was to the effect that the one factor that made the difference 
was that the Commission under the new proposal would not consider 
the effect that it might have on a competing carrier, that that would 
be the difference. I have not quoted that language exactly as it was 
given to me, but I think the record will show that in substance that 
was the answer. 

Does that square generally with your conclusion on it? 

Mr. Tuompson. It does not, no, sir. I would like to point our, Mr. 
Chairman and members of the subcommittee, that the Interstate Com- 
merce Commission under existing law now has and has had for many 
years the power to fix minimum, actual, and maximum rates. The 
proposal of the Cabinet Committee would cut them away in the 
middle and deny them the authority to fix actual rates. Of course 
you always get into the question of discrimination and reasonable- 
ness. That holds good in any court, whether there is discrimination. 
As I understand it, the committee is to deny the Commission—and 
I am repeating—the right to fix actual rates, to take out the midde, 
and give them the high and the low. 

Mr. Harris. Mr. Thompson, If you are correct in that explanation, 
then I am inclined to think that very careful and serious consideration 
would have to be given to it in the interest of the public. I am not 
certain in my own mind that your explanation as to what is intended 
here is altogether satisfactory insofar as the other explanation is 
concerned. We have some very efficient staff members and we will 
have to reconcile this explanation which has been given to us on this 
question. 

Mr. O’Hara. Will the gentleman yield? 

Mr. Harris. Yes, Mr. O’Hara. 

Mr. O’Hara. Mr. Thompson. Might we pursue the theory which 
you presently have of this question. 

Here are cities A and B which are served by several carriers. Under 
the present law and procedure before the ICC, isn’t an actual rate 
fixed which is the rate for all the carriers operating between those two 
points, actual rate, not minimum and maximum. Isn’t that generally 
true ? 

Mr. Tuompson. I assume you confine your question to rail carriers? 

Mr. O’Hara. Right. Rail carriers. 

Mr. Tuompson. I think that is true. 

Mr. O’Hara. Let us take those same two cities, which four railroads 
serve, and they fix under your theory a minimum and maximum rate 
which, as I understand your views, means that one carrier might 
be charging the minimum, one in between, another one the maximum, 
and one something else. Is that what I understand you to say? 

Mr. Tuomrson. Mr. O’Hara, I think that would be possible under 
the Cabinet Committee proposal. However, I believe it rather un- 
likely because this committee at one time, over your objection, re- 
ported out the so-called Bulwinkle Act which had for its purpose the 
equalizing of those rates. I suppose in itself the Bulwinkle Act 
would come into effect, and I am not critical of the Bulwinkle Act, 
but those railroad rates probably would be the same. 

Mr. O’Hara. I am still critical of it myself. My theory of that was 
that the big fellow was well taken care of under the Bulwinkle Act 
and the small shipper was not, and I think it has worked out that way 
pretty well. 
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Mr. THompson. We have in the water carrier industry a Bulwinkle 
organization. I think, in general, it has worked out satisfactorily 
and the little fellow has been adequately protected. 

Mr. O’Hara. I am very, very happy to hear that. I have no further 
questions, Mr. Chairman. 

Mr. Harris. Mr. Thompson, do I understand, then, from your state- 
ment that the present national transportation policy should be main- 
tained just as it is? 

Mr. THompson. Yes, sir. 

Mr. Harris. Do I understand correctly, as one witness said yester- 
day or the day before—at least we received such testimony—that if 
the recommendations of this report were to be adopted by enabling 
legislation, you think it would tend to lower the rates to the public? 

Mr. Tuomrson. No, sir. 

Mr. Harris. As I understand, you object to a procedure or policy 
which would permit one type of carrier to reduce its rates to compete 
under certain conditions with other type carriers? 

Mr. TuHomrson. Not necessarily, Mr. Chairman. I think there 
should be some latitude granted carriers, but I think it should be across 
the board. The thing I am objecting to, and the thing that water car- 
riers generally object to, is selective rate cutting by the rail carriers. 
Railroads are the dominant form of transportation in this country. 
They have lost percentage-wise, but they carry 55 or 57 percent of all 
the available freight, including that of the pipelines, the Great Lakes, 
the inland water carriers, and the truckers as their competitors. We 
do not think it is in the interest of a sound national transportation 
system and its maintenance to permit the dominant form to make a 
rate reduction in a particular area and not give other areas the same 
benefit. If they want to reduce their rates across the board, I see no 
objection, and I don’t know who could interpose any objection. How- 
ever, that has not been their policy or practice; at least not in the his- 
tory of modern railroading. 

Mr. Harris. In other words, you think that we should have a drastic 
change in policy, then? 

Mr. THompson. I think the policy should be strengthened, if that 
be called a drastic change. I think the present policy is fine as far as 
it goes. 

Mr. Harris. You think that class rates, then, should be done away 
with ? 

Mr. Tuomrson. Not necessarily; no, sir. 

Mr. Harris. How could you have it across the board, then ? 

Mr. THompson. All commodity rates are across the board. All 
rates are across the board. The point is selective rate cutting, picking 
out an area where competition exists, slashing the rates to hurt the 
competitor, and letting the higher rates remain in the noncompetitive 
areas. If followed to its conclusion, I think it would destroy or seri- 
ously hamper most if not all forms of transportation other than rail 
in this country. 

Mr. Harris. Do you adhere to the present policy that in fixing rates 
the Interstate Commerce Commission must take into consideration the 
economic stability of another form of common carrier ? 

Mr. THompson. I don’t understand that to be in the policy, Mr. 
Chairman. 
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Mr. Harris. It has been stated so here in connection with this report. 

Mr. Tuompson. I don’t recall that provision in the policy, sir. 

Mr. Harris. The policy reads: 

It is hereby declared to be the national transportation policy of the Congress 
to provide for fair and impartial regulation of all modes of transportation * * *. 

I don’t think anyone could object to that, could they ? 

Mr. THompson. No, sir. 

Mr. Harris (reading) : 


so administered as to recognize and preserve the inherent advantages of each. 


What does that mean? 

Mr. Tuompson, I think it means that if a railroad has a native or 
an inherent advantage, it should be recognized in the handling of par- 
ticular traffic; that if a water carrier has such advantage because of 
the volume involved, or the nature of the commodity, that form of 
transportation should be recognized. The same way with the trucker 
or any other form of transportation. An advantage is one that is in- 
born or natural. 

Mr. Harris. In carrying out the stated policy, should advantages 
in rates and so forth be given to a particular type of common carrier 
for a particular type of commodity Q 

Mr. Tuomerson. I think there should be a recognition of the inherent 


advantages. 
Mr. Hanris. No. 3: 


* * * to promote safe, adequate, economical, and efficient service and foster 
sound economic conditions in transportation and among the several carriers. 

As I understand, that is the language which provides, as I believe 
was stated by all the witnesses who preceded you, with the exception 
of one possibly, that in establishing a rate, the Interstate Commerce 
Commission has to take into consideration the economic condition of a 
competing form of transportation. 

Mr. Tuompson. I don’t think so. 

Mr. Harris. You don’t think that is right? 

Mr. THompson. No, sir; not so far as the consideration of the eco- 
nomic condition of another form of carriage. 

Mr. Harris. In carrying out the recommendations of report leg- 
islation has been introduced which would change the provision that 
the Commission shall consider the effect of such charge on the traffic 
of any other mode of transportation. Do you agree with that? 

Mr. Tuomrson. No; I do not. 

Mr. Harris. Do you think the Commission should consider the effect 
that a charge would have on another mode of transportation ? 

Mr. Tuompson. I think in the existing policy they are consistent. 
If you are going to preserve the inherent advantages of the several 
types of transportation, you cannot, by another proviso or another sec- 
tion in the policy, permit them to be destroyed by rate reductions that 
automatically will put them out of business—by defying one purpose, 
one pronouncement or one philosophy through the application of 
another. 

Mr. Harris. Do you think that a lower charge should be permitted 
than would be necessary to meet the competition of any other mode of 
transportation ? 

Mr. Tuompson. I didn’t quite get the question, Mr. Chairman. 
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Mr. Harris. Do you think that a lower charge or rate than is neces- 
sary to meet the competition of another mode of tr ansportation should 
be permitted if it is compensatory and meets the service cost ? 

Mr. Tuomrson. If the rate is compensatory and is properly related 
to cost, I think the rate should be permitted ; yes. 

Mr. Harris. Regardless of whether or not — 

Mr. Tuompson. I think the public interest demands it ; yes, sir. 

Mr. Harris. Even if it is lower than the competing common carrier 
it should be permitted ? 

Mr. Tuompson. If the full costs are reflected in the computation ; 
yes. 

’ Mr. Harris. Then you are in substantial agreement on that one 
paragraph which I understand is included in a bill which was intro- 
duced ? 

Mr. Tuompson. The bill doesn’t say anything about fully distrib- 
uted costs, if I remember correctly. There is talk about out-of-pockets 
costs. Out-of-pockets costs and fully distributed costs are entirely 
different. 

There is the theory of added traffic. It can apply to barge lines. 
For instance, six barges are going up the river, so they might as 
well put on a seventh. It will not take any more power. It will not 

take a larger crew, and the men will not eat any more beefsteak. So 
it is not going to cost any more to add the traffic. The same thing, the 
added traflic ‘theory, applies to railroads. I think if you get the fully 
allocated costs and they can show that they are low, they ought to be 
able to publish the rate. 

Mr. Harris. I have been somewhat concerned with the language of 
the national transport policy. I think it is very good in its intent. I 
know a long time was taken in working it out. As I read it and find 
out the things that it tries to preserve and promote through that pol- 
icy, I can’t help but be impressed by the fact that it is quite ambiguous 
in its terms. If it is, I am wondering if it should not, to that extent, 
be strengthened as you said a while ago. 

Mr. THompson. I agree it should be strengthened ; yes, sir. 

Mr. Harris. How many common carriers are operating on the water- 
ways ? 

Mr. Tuompson. I would have to make a guess on that, Mr. Chairman. 

Mr. Harris. Approximately. You might supply that information 
later. 

Mr. Tuompson. I would say perhaps 50 on the inland river system 
of the country have common carrier certificates. 

Mr. Harris. Approximately 50. You have what you call the Big 
Four, don’t you? 

Mr. THomprson. I have heard the term but I have never used it, sir. 

Mr. Harris. What has been referred to as the Big Four? I will 
say it that way. 

Mr. Tuompson. There are four large companies. 

Mr. Harris. What percentage of the barge traffic do these four 
carry ¢ 

Mr. Tuompson. A comparatively small percentage. 

Mr. Harris. A small percentage ? 

Mr. Tuompson. Yes. 

Mr. Harris. I believe you stated that 9 percent of the total barge 
hauls was regulated. 
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Mr. Tuomeson. Subject to economic regulation. I associate my- 
lf with the figures of the Association of American Railroads, as pre- 
ented to this committee, in that respect. I think the figure is sub- 
stantially correct. 

Mr. Harris. The reason for that is that a large part of the bulk 
movement is exempted ? 

Mr. Tuomrson. From economic regulation ; yes, sir. 

Mr. Harris. Any further questions ? 

(No response. ) 

Mr. Harris. Thank you very much, Mr. Thompson. We appreciate 
having your testimony. 

Mr. THompson. I appreciate the opportunity of coming here, Mr. 
Chairman. 

Mr. Harris. That concludes the preliminary hearings, and the com- 
mittee is adjourned. 
(Whereupon, at 11:45 a. m., the hearing was closed.) 
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